State of West Virginia
Office of the Attorney General

Patrick Morrisey (304) 558-2021
Attorney General Fax (304) 558-0140

April 15,2015

VIA ELECTRONIC FILING

Mr. Mark Langer

Clerk of the Court

United States Court of Appeals for the District of Columbia Circuit
E. Barrett Prettyman United States Courthouse

333 Constitution Avenue, N.W. Washington, D.C. 20001

Re: West Virginia v. EPA, No. 14-1146; In re Murray Energy, Nos. 14-1112
and 14-1151 (consolidated with 14-1112).

Dear Mr. Langer,

The States opposing the Environmental Protection Agency (“EPA”) in these
related cases submit this letter pursuant to Federal Rule of Appellate Procedure
28(j), to notify the Court of remarks made during a symposium held on April 10,
2015, at the Energy Policy Institute at Chicago (“EPIC”).

During that event, Gina McCarthy, Administrator of the EPA, declared:
“[The Section 111(d) Rule] is going to happen. We have the legal—not just right
and authority but responsibility—to do it.” Ex. A, at *1. At the same event, Doug
Scott, vice president of the Great Plains Institute for Sustainable Development,
added: “I think states really are putting in the work on this right now. I’ve seen a
lot of states that are buckling down and working on the plan. At Great States we’re
working with a number of states that are doing that, most of whom frankly oppose
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the rule.” 7d. at *2. And the director of EPIC emphasized: “I think the impact of
the [Section 111(d) Rule] can’t be overstated. It completely was a game changer.
My view is that it led to the agreement with China in November. It led to China
agreeing to reduce carbon emissions. The consequence was that it changed how
people thought about what could possibly happen in Paris and that the world might
actually begin to confront climate change in a meaningful way.” Id. at *2-3.

These comments—especially those of Administrator McCarthy—further re-
fute the assertions made EPA’s attorneys in these cases that the agency is genuine-
ly considering whether to finalize the Rule. As McCarthy explained, EPA has al-
ready concluded it has the “legal . . . authority” to regulate power plants under Sec-
tion 111(d), notwithstanding its regulation of those plans under Section 112, and
thus “[the Section 111(d) Rule] is going to happen.” McCarthy’s comments, as
well as the comments by EPIC’s director, are also consistent with the Obama Ad-
ministration’s recent submission to the 2015 United Nations Climate Change Con-
ference to be held in Paris, in which the United States committed to “finaliz[ing]”
the Section 111(d) Rule “by summer 2015.” Ex. B, at *5.
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CERTIFICATE OF SERVICE
I certify that on this 15th day of April, 2015, a copy of the foregoing Federal
Rule of Appellate Procedure 28(j) Letter was served electronically through the

Court’s CM/ECF system on all registered counsel.

/s/ Elbert Lin
Elbert Lin




