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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES
Pursuant to Circuit Rule 28(a)(1), State Petitioners state as follows:

A. Parties, Intervenors, and Amici Curiae

These cases involve the following parties:

Petitioners:

No. 15-1381: State of North Dakota.

No. 15-1396: Murray Energy Corporation.

No. 15-1397: Energy & Environment Legal Institute.

No. 15-1399: State of West Virginia; State of Alabama; State of Arizona

Corporation Commission; State of Arkansas; State of Florida; State of Georgia; State
of Indiana; State of Kansas; Commonwealth of Kentucky; State of Louisiana; State of
Louisiana Department of Environmental Quality; Attorney General Bill Schuette,
People of Michigan; State of Missouri; State of Montana; State of Nebraska; The
North Carolina Department of Environmental Quality; State of Ohio; State of
Oklahoma; State of South Carolina; State of South Dakota; State of Texas; State of
Utah; State of Wisconsin; and State of Wyoming.

No. 15-1434: International Brotherhood of Boilermakers, Iron Ship

Builders, Blacksmiths, Forgers & Helpers, AFL-CIO.

No. 15-1438: Peabody Energy Corporation.
No. 15-1448: Utility Air Regulatory Group and American Public Power
Association.
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No. 15-1456: National Mining Association.

No. 15-1458: Indiana Utility Group.

No. 15-1463: United Mine Workers of America, AFL-CIO.

No. 15-1468: Alabama Power Company; Georgia Power Company; Gulf

Power Company; Mississippi Power Company; and Southern Power Company.

No. 15-1469: Chamber of Commerce of the United States of America;
National Association of Manufacturers; American Fuel & Petrochemical
Manufacturers; National Federation of Independent Business; American Chemistry
Council; American Coke and Coal Chemicals Institute; American Foundry Society;
American Forest & Paper Association; American Iron and Steel Institute; American
Wood Council; Brick Industry Association; Electricity Consumers Resource Council;
National Lime Association; National Oilseed Processors Association; and Portland
Cement Association.

No. 15-1481: American Coalition for Clean Coal Electricity.

No. 15-1482: Luminant Generation Company LLC; Oak Grove
Management Company LLC; Big Brown Power Company LLC; Sandow Power
Company LLC; Big Brown Lignite Company LLC; Luminant Mining Company LLC;
and Luminant Big Brown Mining Company LLC.

No. 15-1484: National Rural Electric Cooperative Association; Basin
Electric Power Cooperative; East Kentucky Power Cooperative, Inc.; Hoosier Energy

Rural Electric Cooperative, Inc.; Minnkota Power Cooperative, Inc.; Sunflower
ii
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Electric Power Corporation; and Tri-State Generation and Transmission Association,
Inc.

No. 16-1218: Murray Energy Corporation.

No. 16-1220: State of West Virginia; State of Alabama; State of Arizona
Corporation Commission; State of Arkansas; State of Florida; State of Georgia; State
of Indiana; State of Kansas; Commonwealth of Kentucky; State of Louisiana; State of
Louisiana Department of Environmental Quality; Attorney General Bill Schuette,
People of Michigan; State of Missouri; State of Montana; State of Nebraska; The
North Carolina Department of Environmental Quality; State of Ohio; State of
Oklahoma; State of South Carolina; State of South Dakota; State of Texas; State of

Utah; State of Wisconsin; and State of Wyoming.

No. 16-1221: Utility Air Regulatory Group and American Public Power
Association.

No. 16-1227: Energy & Environment Legal Institute.

Respondents:

Respondents are the United States Environmental Protection Agency (in Nos.
15-1381, 15-1397, 15-1434, 15-1448, 15-14506, 15-1463, 15-1481, 15-1484, 16-1221,
16-1227) and the United States Environmental Protection Agency and Gina
McCarthy, Administrator (in Nos. 15-1396, 15-1399, 15-1438, 15-1458, 15-1468, 15-

1469, 15-1480, 15-1482, 16-1218, 16-1220).

1
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Intervenors and Amici Curiae:

Lignite Energy Council and Gulf Coast Lignite Coalition are Petitioner-
Intervenors.

American Lung Association; Center for Biological Diversity; Clean Air Council;
Clean Wisconsin; Conservation Law Foundation; Environmental Defense Fund;
Natural Resources Defense Council; Ohio Environmental Council; Sierra Club; State
of California by and through Governor Edmund G. Brown, Jr., and the California Air
Resources Board, and Attorney General Kamala D. Harris; State of Connecticut; State
of Delaware; State of Hawaii; State of Illinois; State of Iowa; State of Maine; State of
Maryland; State of Minnesota by and through the Minnesota Pollution Control
Agency; State of New Hampshire; State of New Mexico; State of New York; State of
Oregon; State of Rhode Island; State of Vermont; State of Washington;
Commonwealth of Massachusetts; Commonwealth of Virginia; District of Columbia;
City of New York; Golden Spread Electric Cooperative, Inc.; NextEra Energy, Inc.;
Calpine Corporation; The City of Austin d/b/a Austin Energy; The City of Los
Angeles, by and through its Department of Water and Power; The City of Seattle, by
and through its City Light Department; National Grid Generation, LLC; New York
Power Authority; Pacific Gas and Electric Company; Sacramento Municipal Utility
District; Tri-State Generation and Transmission Association, Inc. are Respondent-
Intervenors.

There are no amici curiae in these consolidated cases.
v
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B. Rulings Under Review

These consolidated cases involve final agency action of the United States
Environmental Protection Agency entitled, “Standards of Performance for
Greenhouse Gas Emissions From New, Modified, and Reconstructed Stationary
Sources: Electric Utility Generating Units,” published on October 23, 2015, at 80
Fed. Reg. 64,510, and “Reconsideration of Standards of Performance for Greenhouse
Gas Emissions From New, Modified, and Reconstructed Stationary Sources: Electric
Utility Generating Units,” published on May 6, 2016, at 81 Fed. Reg. 27,442.

C. Related Cases

These consolidated cases have not previously been before this Court or any
other court.

Per the Court’s order of March 24, 2016, the following case was severed and is
being held in abeyance pending potential administrative resolution of biogenic carbon

dioxide emissions issues in the Final Rule: Biggenic CO, Coalition . EPA, No. 15-1480.
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GLOSSARY
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JURISDICTIONAL STATEMENT

Petitioners seek review of U.S. Environmental Protection Agency (“EPA”)
final agency actions entitled “Standards of Performance for Greenhouse Gas
Emissions From New, Modified, and Reconstructed Stationary Sources: Electric
Utility Generating Units,” 80 Fed. Reg. 64,510 (Oct. 23, 2015), Joint Appendix (“JA”)
- (the “Rule”), and “Reconsideration of Standards of Performance for
Greenhouse Gas Emissions From New, Modified, and Reconstructed Stationary
Sources: Electric Utility Generating Units,” 81 Fed. Reg. 27,442 (May 6, 2016).
Petitions for review were timely filed in this Court under section 307(b)(1) of the
Clean Air Act (the “CAA”), 42 U.S.C. § 7607(b)(1).

STATEMENT OF ISSUES

1. Whether EPA failed to apply the correct legal standard when
determining whether its “best system of emission reduction” had been “adequately
demonstrated” under CAA section 111(b), 42 U.S.C. § 7411(b), namely, whether the
entire selected “system” is commercially available at full-scale facilities;

2. Whether EPA exceeded its authority under the CAA because, regardless
of the legal standard applied, it failed to meet its burden of showing that efficient new
supercritical pulverized coal (“SCPC”) utility boilers implementing partial carbon
capture and storage (“CCS”) in deep saline formations is in fact the “best system of

emission reduction” for CO, at fossil-fuel-fired steam generating units;
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3. Whether EPA exceeded its authority under the CAA in selecting its
“best system of emission reduction” by failing to adequately consider the costs and
benefits of the Rule; and

4. Whether EPA failed to propetly consider whether CO, emissions are
“reasonably ... anticipated to endanger public health or welfare,” and whether fossil-
fuel-fired steam generating units “contribute(] significantly” to that endangerment, as
required for EPA to regulate under the CAA § 111(b), 42 U.S.C. § 7411(b).

STATUTES AND REGULATIONS

The Rule is codified in 40 C.F.R. Part 60, Subpart TTTT and Parts 70, 71, and
98. The Statutory and Regulatory Addendum reproduces pertinent portions of cited
statutes and regulations.

INTRODUCTION

This Rule is a cornerstone of EPA’s agenda to eliminate coal-fired power plants
from the mix of energy generation relied on by States. It is designed—by virtue of an
impossibly high technology standard—to eliminate the construction of zew coal-fired
power plants. It is also a statutory predicate for the 111(d) Rule (“Power Plan Rule”),
which is EPA’s tool to eliminate exzs#ng coal-fired power plants.

But like the Power Plan Rule, which has been separately challenged before this
Court, this Rule far exceeds the agency’s authority. Congress has not granted EPA the
power to choose winners and losers in the energy marketplace. Indeed, even the

Federal Energy Regulatory Commission is prohibited under the Federal Power Act
2
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from exercising such authority. The CAA grants EPA the authority to regulate air
pollution, but specifically requires that EPA’s standards reflect “demonstrated” levels
of technology that are also cost-effective, precisely so that pollution regulation does
not become a cudgel for EPA to force unwanted industries out of business.

Among many deficiencies, the Rule fails to satisty the statutory requirement
that EPA select a “best system of emission reduction” (“BSER”) that has been
“adequately demonstrated.” Under this Court’s case law, EPA must show that the
entire selected system 1is commercially available for implementation at new, full-scale
facilities. As counsel for EPA recently conceded to this Coutt, sitting ez banc to hear
challenges to the Power Plan Rule, “the statute directly requires that any system of
emission reduction be adequately demonstrated,” which means that “any emission
reduction system that isn’t already in place and successful within an industry can’t be wused ....”
Transcript of Oral Argument, Szate of West 1irginia v. EPA, No. 15-1363, 61 (emphasis
added).

Relatedly, EPA is prohibited under the Energy Policy Act of 2005 (“EPAct”)
from considering facilities that receive certain federal subsidies or tax credits when
determining whether a system has been “adequately demonstrated”—for the very
reason that subsidized, emergent technologies have not proven to be commercially
viable.

But instead of attempting to show that its BSER is a demonstrated,

commercially available technology, EPA employs various sleights of hand to attempt
3
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to reduce its statutory burden. Firsz, it erroneously asserts that it need only show that
its BSER is “technically feasible,” rather than commercially available. Second, EPA
claims that it need not demonstrate the operation of its “system” as an integrated
whole, but need only show the feasibility of each component part of the system. Third,
EPA relies on a plainly erroneous interpretation of EPAct to conclude that it may
consider covered, subsidized facilities to support its adequate demonstration analysis
so long as it also considers even a scintilla of other evidence.

EPA cannot cobble together various component technologies that exist only in
highly-subsidized, pilot-scale, or experimental form and declare the amalgam
“adequately demonstrated.” Much like the griffin, which combines parts of the bodies
of different animals into one mythical creature, EPA’s BSER does not exist in the
integrated form mandated by the agency anywhere in the world, and the closest
analogues are either small-scale plants or plants that receive significant government
funding.

EPA’s purpose behind imposing its unproven BSER on regulated plants is
clear—to ensure that coal-fired energy has no future in the energy landscape. But
EPA cannot set unachievable national emissions standards for new fossil-fuel-fired
steam generating units to transform the energy economy in this manner. The Rule is

not a faithful application of section 111 and must be vacated.
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STATEMENT OF THE CASE

I. Section 111 Of The CAA

Enacted in 1970 and amended in 1977 and 1990, CAA section 111 authorizes
EPA to impose nationwide emission limits—a “standard of performance”—on any
category of new and modified stationary sources that the agency has found “causes, or
contributes significantly to, air pollution which may reasonably be anticipated to
endanger public health or welfare.” 42 U.S.C. § 7411(b)(1)(A).

CAA section 111(a)(1) defines “standard of performance” to include several
important statutory limitations on EPA’s power to set emission standards on
stationary sources. A “standard of performance” means:

a standard for emissions of air pollutants which reflects the degree of

emission limitation achievable through the application of the best system

of emission reduction which (taking into account the cost of achieving

such reduction and any nonair quality health and environmental impact

and energy requirements) the Administrator determines has been
adequately demonstrated.

42 US.C. § 7411()(1).

I1. The President’s Climate Action Plan

After Congress repeatedly rejected legislation authorizing greenhouse gas
reduction programs, President Obama ordered EPA to use CAA section 111 to force
steam generating units to make steep reductions in CO, emissions. See Power Sector
Carbon Pollution Standards: Memorandum for the Administrator of the Environmental Protection

Ageney, 78 Fed. Reg. 39,535 (June 25, 2013), JA___ - . On October 23, 2015, EPA
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did as directed, simultaneously adopting two major rules under CAA section 111(b)
and section 111(d), regulating CO, emissions from new, modified, reconstructed, and
existing fossil-fuel-fired steam generating units, respectively. See 80 Fed. Reg. 64,510

(Oct. 23,2015), JA___ - ; Id. at 64,662 (Oct. 23,2015), JA__ -

A.  The Rule

The Rule requires, among other things, that new fossil-fuel-fired steam
generating units limit CO, emissions to 1,400 Ib. CO,/MWh-g." To justify this
standard, EPA selected as the BSER “a new highly efficient SCPC [electric generating
unit (‘EGU’)] implementing partial post-combustion CCS”; 80 Fed. Reg. at 64,542,
JA___, in “deep saline formations,” 74. at 64,579 (“the determination that the BSER is
adequately demonstrated ... relies on [geologic sequestration] in deep saline
formations”), JA___. EPA claims that new units can achieve this standard by
implementing a SCPC unit that captures CO, post-combustion. Id. at 64,513, JA___.
EPA concedes in the Rule that even the most efficient, commercially-available new
fossil-fuel-fired steam generating units will be unable to meet a 1,400 Ib. CO,/MWh-g
standard in the absence of CCS. Id. at 64,548, JA___. EPA also notes that Integrated

Gasification Combined Cycle technology—though not part of its BSER—can either

' The Rule also establishes a standard for reconstructed and modified steam
generating units. 80 Fed. Reg. at 64,512, JA___. State Petitioners focus here on the
requirements for new sources, but agree with Non-State Petitioners that the modified
and reconstructed standards are unlawful. Non-State Br. I11.

6
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implement CCS or natural gas co-firing as an alternative method of compliance with
the Rule. Id. at 64,514, JA___.

In the preamble to the Rule, EPA acknowledges that it must show that its
BSER is “adequately demonstrated.” Id. at 64,512, JA___. But contrary to case law,
EPA concludes that, to satisfy this standard, it need only show that its proposed

system is “technically feasible.” See, e.g., id. at 64,513, 64,527, 64,538, JA__,

>

EPA reasoned that “[tlhere is no requirement, as part of the BSER determination,
that the EPA finds that the technology in question is ‘commercially available.” Id. at
04,556, JA___. EPA also rejected the conclusion that it must show that a BSER’s
component parts can operate as a fully-integrated system. Id. EPA instead construed
the CAA as allowing it to “legitimately infer that a technology is demonstrated as a
whole based on operation of component parts which have not, as yet, been fully
integrated.” Id.

EPA also relied on a host of federally-subsidized facilities in support of its
analysis that its BSER had been adequately demonstrated. Id. at 64,548, 64,551-55,

JA__, - While EPA did not address EPAct when it proposed the Rule, see 79

Fed. Reg. 1,430 (Jan. 8, 2014), JA___, that statute has prohibited the agency since
2005 from even “consider|ing]” technology as adequately demonstrated under CAA
section 111 where the technology is used at a facility receiving certain federal subsidies
or tax credits. See Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 594

(2005). But rather than withdraw the Rule, as State Petitioners requested in comments,
7
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Comments of West Virginia, et al., EPA-HQ-OAR-2013-0495-9505, at 8 (May 9,

2014) (“West Virginia Comments”) (requesting that EPA withdraw its proposal

because it violated EPAct on its face), JA_ , EPA issued a separate request for
comment on the effect of EPAct, 79 Fed. Reg. 10,750 (Feb. 26, 2014), JA___. And in
the final Rule, EPA construed the limitations of EPAct narrowly, concluding that
EPAct “preclude(s] [it] from relying solely on the experience of facilities that received
[Department of Energy (“DOE”)] assistance, but [does] not [] preclude [it] from
relying on the experience of such facilities in conjunction with other information.” 80
Fed. Reg. at 64,541, JA___.

Despite imposition of this novel BSER on regulated entities, EPA concluded
that any costs and benefits associated with the Rule would be negligible because
“existing and anticipated economic conditions are such that few, if any, fossil-fuel-
tired steam-generating EGUs will be built in the foreseeable future.” Id. at 64,515,
JA___. EPA thus concluded that the Rule would not produce “notable CO, emission
changes, energy impacts, monetized benefits, costs, or economic impacts.” Id. at
64,642, JA___.

B.  The Power Plan Rule

Having established a section 111(b) rule, EPA then invoked section 111(d) to

promulgate its Power Plan Rule, which unlawfully set binding emission limitations

that require sharp CO, reductions for existing fossil-fuel-fired steam generating units.

80 Fed. Reg. at 64,662, JA___.
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State Petitioners challenged the Power Plan Rule in a separate proceeding
before this Court and sought a stay pending judicial review. See West 1irginia v. EPA,
No. 15-1363 (and consolidated cases) (D.C. Cir. filed Oct. 23, 2015). On February 9,
2016, the Supreme Court stayed the Power Plan, halting its enforceability and its
deadlines pending Supreme Court review. Order in Pending Case, West 1irginia .
EPA, No. 15A773 (U.S. Feb. 9, 2016); see Nken v. Holder, 556 U.S. 418, 428 (2009).

SUMMARY OF ARGUMENT

I. In adopting the Rule, EPA far exceeded the authority provided by Congress
under section 111(b) of the CAA to set emission standards for new fossil-fuel-fired
steam generating units. The CAA requires a rigorous showing that the selected “best
system of emission reduction” be “adequately demonstrated.” The text and structure
of the CAA, and its consistent interpretation by this Court, make clear that EPA must
demonstrate that its preferred “system” is commercially available. Sierva Club v. Costle,
657 F.2d 298, 319 (D.C. Cir. 1981); Portland Cement Ass’n v. Ruckelshans, 486 F.2d 375,
391 (D.C. Cir. 1973).

Rather than hold itself to this well-established standard, EPA has impermissibly
“relaxed” its statutory burden. Costle, 657 F.2d at 341 n.157. The agency claims that it
need only show that the individual component parts of its selected system are
“technically feasible.” 80 Fed. Reg. at 64,513, JA___. Worse, EPA’s reliance on

facilities that receive government funding violates Congress’s explicit instruction in
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EPAct that such facilities shall not be “considered” in determining whether a
particular system has been “adequately demonstrated.” 26 U.S.C. § 48A(g).

If permitted to stand, EPA’s interpretation would eliminate an important check
on the agency’s authority under section 111(b). If EPA can require emission
reductions based on a system that does not exist at commercial scale anywhere in the
wortld, it has the power to deter the construction of new coal-fired plants in favor of
EPA’s preferred energy sources. That is inconsistent with the statutory text and this
Court’s cases. And at a minimum, it is a direct intrusion on the States’ traditional
authority over electricity generation that requires a clear statement from Congress.

II. Applying the correct legal standard here, there can be no doubt that EPA’s
BSER has not been adequately demonstrated. Without small-scale pilot programs and
tacilities that have received federal funding under EPAct, EPA can only identify one
facility where it claims its BSER is fully operational—Canada’s Boundary Dam. But
that facility receives substantial government funding, like the EPAct facilities. It is also
less than one-quarter the size of a full-scale power plant, has suffered massive cost
overruns, and does not sequester in deep saline formations. It is not sufficient to carry
EPA’s burden to show adequate demonstration.

ITI. EPA has also failed to adequately consider the costs and benefits of the
new Rule, as required by the CAA. The Supreme Court and this Court have required
that EPA engage in a reasoned analysis of costs before engaging in significant

rulemaking. See Michigan v. EPA, 135 S. Ct. 2699, 2706 (2015); infra 111.A. Here, EPA
10
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ignored the significant costs that imposing a nationwide CCS-based standard would
have in deterring the creation of new plants. And EPA adopted the Rule despite
admitting that it would result in negligible CO, savings. It violates the CAA for EPA
to adopt a costly Rule while conceding that the Rule is unlikely to result in any
discernible benefit.

IV. Finally, EPA bypassed critical statutory conditions that it must satisfy
before it can even consider the specifics of any 111(b) rule. Specifically, Congress
required that EPA find that the air pollutant it seeks to regulate “may reasonably be
anticipated to endanger public health or welfare,” and that the source category to be
regulated actually “contributes significantly” to that endangerment. 42 U.S.C.
§ 7411(b)(1)(A). Yet EPA failed to comply with these straightforward prerequisites in
promulgating the Rule. It erred in concluding that the source category here had
already been listed, and even assuming the source category had been listed, EPA was
wrong in asserting that it only needs a “rational basis” to regulate a new pollutant
trom a previously-listed source category.

STANDING

State Petitioners have standing because the Rule is a necessary legal predicate
tor EPA’s Power Plan Rule, which requires States to create and submit state plans to
implement EPA’s CO, emission limits. 80 Fed. Reg. at 64,669, JA___. The Rule is a

but-for cause of the States” obligation to revise or create a section 111(d) state plan,

11
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which is an injury-in-fact sufficient for standing. West 1irginia v. EPA, 362 F.3d 861,
868 (D.C. Cir. 2004).

State Petitioners also have standing because the Rule mandates a BSER that is
not commercially available, which will deter the construction of new coal-fired steam

> <<

generating units within the States. This intrudes on the States’ “traditional authority
over the need for additional generating capacity, the type of generating facilities to be
licensed, land use, ratemaking, and the like.” Pac. Gas & Elec. Co. v. State Energy Res.
Conservation & Dev. Comm’n, 461 U.S. 190, 212 (1983).
STANDARD OF REVIEW

This Court’s decisions “have established a rigorous standard of review under
section 111.” Nat'/ Lime Ass'n v. EPA, 627 F.2d 416, 429 (D.C. Cir. 1980). “EPA must
affirmatively show” during the rulemaking process that its BSER is adequately
demonstrated. See 7id. at 433. This Court must set aside final EPA action that is
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law;” “contrary to constitutional right, power, privilege, or immunity;” or “in excess of

statutory jurisdiction, authority, or limitations, or short of statutory right.” 42 U.S.C.

§ 7607(d)(9)(A)—(C).

12
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ARGUMENT

I. EPA Failed To Apply The Correct Legal Standard When Concluding
That Its BSER Was Adequately Demonstrated.

In the Rule, EPA concocts a new legal standard that impermissibly and
significantly reduces its statutory burden. As noted, section 111 requires that a
standard of performance “reflect]] the degree of emission limitation achievable
through the application of the [BSER] which ... has been adequately demonstrated.”
Id. § 7411(2)(1). But EPA concluded that it only needed to show that each individual
component of its BSER was “technically feasible.” This new standard conflicts with
the text, history, and structure of the CAA and this Court’s longstanding
interpretation of section 111(b). As further explained in Part B, EPA’s flawed legal
analysis renders most of EPA’s supporting evidence inadmissible, and what little
evidence remains is insufficient to show that its BSER is adequately demonstrated.

A. Adequate Demonstration Requires Full Commercial-Scale Operation
Of The Entire Integrated System.

Contrary to EPA’s assertion, the CAA’s “adequate demonstration” standard
requires EPA to show commercial availability. As this Court has explained, this
standard first appeared prior to enactment of the original 1970 CAA in Conference
Committee, which rejected eatlier versions proposed by both the House and Senate.
Portland Cement, 486 F.2d at 391. The House had initially proposed a standard similar

<

to what EPA advocates here, namely, that EPA give ““appropriate consideration to

13
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technological and economic feasibility.”” Id. (emphases added). But that did not become
law.

In parsing the legislative history of the “adequate demonstration” requirement,
this Court identified the “essential question” as “whether the technology would be
available for installation in new plants.” Id. Thus, under the “final language adopted,
... it must be ‘adequately demonstrated’ that there will be ‘available technology.” Id.

In decisions following the CAA’s enactment, this Court confirmed and
elaborated on the commercial availability requirement. Notably, in American Petroleum

2>

Institute v. EPA, this Court rejected the EPA’s reliance on ““pilot plant data”™ to

demonstrate the effectiveness of carbon adsorption technology, which the EPA

(113

conceded ““needs further development before [the technology] will show the high
degree of effectiveness in large-scale operation that it has already shown in pilot plant
demonstrations.” 540 F.2d 1023, 1038 (D.C. Cir. 19706).

Similarly, in Costle, this Court noted a distinction between an “innovative or
emerging technology” and an “adequately demonstrated” system. Costle, 657 F.2d at
341 n.157. In that case, the record indicated that dry scrubbing was 707 an “adequately

(114

demonstrated” technology because the record reflected that “‘crucial issues such as

waste disposal and demonstration of commercial-scale systems, which may continue
to limit the overall acceptability of this technology, remain to be answered.”” Id.
(internal citation omitted). There, EPA conceded that there were ““no full scale dry

>

and relied instead on pilot scale test data. Id.
14

scrubbers ... presently in operation,”
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(internal citation omitted). But this Court concluded that this evidence provided “no
basis” to conclude “that dry scrubbing is adequately demonstrated for full scale plants
throughout this industry.” 4.

The distinction drawn in Cos#e finds additional support in section 111(j) of the
CAA, which specifically refers to an “innovative technological system” as one which
has “not been adequately demonstrated.” 42 U.S.C. § 7411(j) (emphasis added). New
sources may employ such systems only if they show that use of the “innovative”
system would achieve a “greater” degree of emission reduction and if they can
demonstrate that the system “will not cause or contribute to an unreasonable risk to
public health, welfare, or safety in its operation, function, or malfunction.” Id. Because
such vanguard technologies would #of be in ordinary commercial use, and would
therefore be untested, Congress required additional safeguards before new sources
could adopt them.

Furthermore, Congress is “presumed to be aware of an administrative or
judicial interpretation of a statute and to adopt that interpretation when it re-enacts a

statute without change.” Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456 U.S.

? In those instances when this Courtt Jas permitted EPA to rely in part on pilot-scale
data, it is only because EPA has proven that such data is “representative of full-scale
performance.” Id. at 382. And EPA has typically supplemented this data with further
evidence of full-scale commercial use. See, e.g., id. at 380 (record for achievability of
standard for baghouse technology included “limited data from one full scale
commercial sized operation,” among other evidence); Essex Chem. Corp. v. Ruckelshaus,
486 F.2d 427, 440 (D.C. Cir. 1973) (record included “tests of prototype and full-scale
control systems,” among other evidence).

15
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353, 382 n.66 (1982). Here, Congress amended the CAA in 1977 and 1990, but on
neither occasion changed the “adequately demonstrated” standard.

Indeed, if anything, Congress reinforced the commercial availability test when it
enacted EPAct in 2005. That statute instructed EPA that no facility that received
certain forms of government funding “shall be considered to be ... adequately
demonstrated.” 42 U.S.C. § 15962(i). Congress explained that those projects “advance
efficiency, environmental performance, and cost competitiveness we// beyond the level
of technologies that are in commercial service or have been demonstrated on a scale” that
DOE “determine(s] is sufficient to demonstrate that commercial service is viable as of
[the date of enactment].” 42 U.S.C. § 15962(a) (emphasis added). The statute is clear:
If a facility requires subsidies to exist, it is unlikely to be commercially viable at the
present time, and therefore, is not “adequately demonstrated.”

B. EPA’s Attempts To Change The “Adequate Demonstration”
Standard Are Unlawful.

EPA attempts to lighten its burden to “affirmatively show” that its BSER is
adequately demonstrated. See Nat'/ Lime Ass'n, 627 F.2d at 433. But none of its
maneuvers are permitted under the CAA.

1. The Adequate Demonstration Analysis Requires More Than
Showing That The System Is Merely Technically Feasible.

First, EPA impropetly attempts to replace the adequately demonstrated
standard with a completely novel “technical feasibility” standard. See, ¢.g., 80 Fed. Reg.

at 64,513, JA___. As noted above, Congress specifically considered and rejected a
16
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“technological ... feasibility” standard in drafting the CAA. And unsurprisingly, no
federal case interpreting section 111 uses the phrases “technically feasible” or
“technical feasibility” in the context of adequate demonstration of its BSER.

To be sure, this Court has discussed whether the system EPA selected had the

2 <<

“technological feasibility” “to achieve mandated pollution control.” Portland Cement,
486 F.2d at 388 (examining both adequate demonstration and achievability); see also
Costle, 657 F.2d at 318-19. But these discussions deal with the separate statutory
requirement that the emission limits set by EPA be “achievable” by the source. See
Essex, 486 F.2d at 433. That is, assuming EPA has shown that its BSER is adequately
demonstrated, EPA must also show that its selected BSER has the ability to
“achiev[e]” the selected “standard for emissions of air pollutants™ set by EPA, 7. at
433, That independent limitation on EPA’s authority must not be conflated with the
prior, foundational inquiry that the selected BSER be “available for installation in new
plants.” Portland Cement, 486 F.2d at 391. EPA ignores that requirement here.

EPA suggests that the CAA permits it to adopt unproven systems under the
guise of “promot|ing] technological development.” See 80 Fed. Reg. at 64,600, JA___.
That too is incorrect. While this Court has acknowledged that “Section 111 looks

toward what may fairly be projected for the regulated future, rather than the state of

the art at present, since it is addressed to standards for new plants,” this Court noted

> For other, independently sufficient reasons, EPA has failed to show that its BSER
can “achieve” the standard. See Non-State Br. I.C. & I11.B.

17
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in the same breath that “[t]he essential question [i]s ... whether the technology |[is]
available for installation in new plants.” Portland Cement, 486 F.2d at 391; Costle, 657
F.2d at 364 n.276 (quoting Portland Cemeni). Therefore, while EPA need not select a
technology that represents the current industry standard, it must select a technology
that currently exists and is commercially viable. 1t has failed to do so here.

2. The Adequate Demonstration Analysis Requires System-

Wide Demonstration, Not Demonstration of Individual
Components.

EPA also impermissibly attempts to undermine the CAA by applying its
invented “technical feasibility” standard not to the CCS system as a whole, but to each
of its “components,” asserting that it is “[un]necessary that the major components be
demonstrated in an integrated process in order to determine the technical feasibility of
each component.” See EPA, Docket EPA-HQ-OAR-2013-0495, Technical Support
Document-Effect of EPAct05 on BSER for New Fossil Fuel-fired Boilers and IGCCs (2014) at
4, https:/ /www.epa.gov/sites/production/files/2014-01/documents/
2013_proposed_cps_for_new_power_plants_tsd.pdf (“EPAct TSD”), JA___; see also
79 Fed. Reg. 1471, JA__.

EPA’s component approach, however, conflicts with EPA’s own
understanding of the word “system.” As EPA argued in the preamble to the Power
Plan Rule, the “ordinary, everyday meaning of ‘system”™ includes “a set of things or
parts forming a complex whole;” “a group of interacting, interrelated, or

interdependent elements;” and “an assemblage or combination of things or parts

18
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forming a complex or unitary whole.”* 80 Fed. Reg. at 64,720 & n.314 (collecting
dictionaries), JA___. These definitions, coupled with the statutory text, confirm that
EPA must show that the entire, integrated “sysferz ... has been adequately
demonstrated.” 42 U.S.C. § 7411(a)(1) (emphasis added).

This conclusion comports with this Court’s precedents instructing that “EPA
may not base its determination that a technology is adequately demonstrated ... on
mere speculation or conjecture.” Lignite Energy Council v. EPA, 198 F.3d 930, 934
(D.C. Cir. 1999). By purporting to show merely that components of a system are
technically feasible without proving that they can be successfully integrated in a full-
scale commercial plant, EPA impermissibly relies on “‘crystal-ball’ inquiry” to attempt
to demonstrate its system. Portland Cement, 486 F.2d at 391.

3. EPA Cannot Rely On EPAct-Subsidized Facilities To Meet
The Adequate Demonstration Standard.

Finally, EPA improperly purports to reduce its statutory burden by explicitly
considering facilities to support its adequate demonstration analysis that are excluded
under federal law. EPAct authorizes federal assistance in the form of grants, loan
guarantees, and federal tax credits for investment in certain types of energy
technology. 80 Fed. Reg. at 64,541, JA___. But it also contains three separate

provisions—sections 402(i) (covering facilities receiving assistance under the Energy

* Although not relevant here, State Petitioners demonstrated in their briefs challenging
EPA’s Power Plan Rule that there are other independent limitations on what can
qualify as a “system” under CAA. Dkt. 1608991, at *13-15, West VVirginia v. EPA, No.
15-1363 (D.C. Cir. filed April 15, 2016).

19
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Policy Act of 2005), 421(a) (adding sections 3103(e) and 3104(d) to the Energy Policy
Act of 1992 to cover facilities receiving assistance under the Clean Air Coal Program),
and 1307(b) (adding section 48A(g) to the Internal Revenue Code to cover facilities
receiving the Qualifying Advanced Coal Project Credit)—that contain substantively
identical language prohibiting EPA from considering any EPAct-assisted facilities
when determining whether a particular system has been adequately demonstrated.

EPA admits that these related provisions “were part of the same legislation and
address the same issue,” and that there is no “indicati[on]| that they were meant to
have different meanings.” EPAct TSD at 13, JA___. One representative section, and
the last to be enacted into law, provides that:

No use of technology (or level of emission reduction solely by reason of

the use of the technology), and no achievement of any emission

reduction by the demonstration of any technology or performance level,

by or at one or more facilities with respect to which a credit is allowed

under this section, shall be considered to indicate that the technology or

performance level is ... adequately demonstrated for purposes of section

111 of the Clean Air Act ....

26 US.C. § 48A(g); see also 42 U.S.C. §§ 13573(e), 13574(d), 15962(1).

In interpreting this statute, EPA admits that the provisions collectively cover
any “technology or emissions reduction for which assistance was given” or the “credit
is allowed.” 80 Fed. Reg. at 64,541, JA___. EPA nonetheless attempts to parse each
of these provisions to reach its strained and implausible reading of the statute. That is,

EPA concludes that these provisions merely “bar[] consideration where EPAct(]-

assisted facilities were the sole support for the BSER determination,” but permit
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consideration to “support a BSER determination so long as there is additional
evidence supporting the determination.” Id.> EPA makes two arguments in support of
this reading, neither of which comport with the plain language of the statute.

First, EPA argues that the phrase “considered to indicate,” which appears only
in section 48A(g), should be interpreted to mean “deemed to prove.” Response to
Comment at 2-122, EPA-HQ-OAR-2013-0495-11861, JA___; Chloe Kolman
Memorandum to Section 111(b) Docket on EPAct05 at 5 (July 29, 2015), EPA-HQ-
OAR-2013-0495-11334, JA___. This reading, however, is plainly erroneous. The term
“considered,” when directed at EPA, has been interpreted as a direction o that agency
to take a particular factor into account. E#hy/ Corp. v. EPA, 541 F.2d 1, 32 n.66 (D.C.
Cir. 1976) (mandatory “consideration” of factors requires “actual good faith
consideration of the specified evidence and options”). EPA’s contorted interpretation,
which would permit it to “consider” EPAct-assisted facilities so long they are not
“deemed to prove” a technology is adequately demonstrated, cannot be accepted.

Second, EPA argues that the phrase “solely by reason of,” as it appears in
sections 402(1) and 421(a) (but not section 48A(g)), indicates that EPA can “rely on
information from EPAct[] facilities even where that information is a necessary

component of its determination, so long as the information from these facilities is not

> Contrary to EPA’s assertion, its interpretations of EPAct are due no deference,
because EPAct is not a statute that EPA has been “entrusted to administer.” Chevron,
U.S.A., Inc. v. Natural Res. Def. Council, 467 U.S. 837, 844 (1984); see also SW General,
Inc. v. Nat'| Labor Relations Bd., 796 F.3d 67, 74 n.4 (D.C. Cir. 2015).
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the sole support for the determination.” Response to Comments at 2-118 to 2-120,
EPA-HQ-OAR-2013-0495-11861, JA___, ; see also 80 Fed. Reg. at 64541, JA___.
But EPA’s interpretation is contrary to the plain meaning of the statute. If
consideration of EPAct-assisted pilot-scale projects is a deciding factor that tips the
balance in favor of EPA finding a technology to be adequate demonstrated, then
EPA’s adequate demonstration determination is “solely by reason of” its
consideration of the pilot-scale projects. In other words, EPA would not have been
able to make a finding of adequate demonstration but for the pilot-scale projects. Thus,
EPA is prohibited from considering covered facilities to support the Rule.

EPA effectively claims that the phrase “solely by reason of” introduces a
“mixed motive” standard of causation, whereby EPA can consider covered facilities
as long as it considers any other evidence not covered by EPAct. But courts have
rejected this narrow meaning of “solely by reason of” where context shows that
Congress intended to adopt a “but-for” causation standard. See, e.g., Price Waterbouse v.
Hopkins, 490 U.S. 228, 241 (1989) (absence of word “solely” in Title VII indicated that
Congress intended to adopt mixed-motive standard, rather than but-for standard);
Severino v. N. Fort Myers Fire Control Dist., 935 F.2d 1179, 1184-85 (11th Cir. 1991)
(prohibition in Rehabilitation Act against discrimination “solely by reason of ...
handicap,” 29 U.S.C. § 794(a), must signify “but-for” cause or similar standard).
Applying the proper standard, EPA must show that it would have made the same

decision in the absence of considering any EPAct-assisted facilities.
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(119

This is the only interpretation that makes sense when reading the words “in ...
context and with a view to their place in the overall statutory scheme.” King v. Burwell,
135 S. Ct. 2480, 2489 (2015) (quoting FDA v. Brown & Williamson Tobacco Corp., 529
U.S. 120, 133 (2000)). Otherwise, EPA could always circumvent EPAct merely by
pointing to some small article of additional evidence to support its adequate
demonstration analysis. Indeed, EPA does not dispute that under its reading of the
statute, it could avoid EPAct’s restrictions by “including a mere scintilla of evidence
trom non-EPAct05 facilities,” but merely asserts that such an “extreme hypothetical
... 1s not presented here.” 80 Fed. Reg. at 64,541, JA___. This Court should not allow
an interpretation that would undermine Congress’s goal of precluding EPA from
relying on government-subsidized facilities.

C. To The Extent That There Is Any Ambiguity As To EPA’s Burden,

The CAA And EPAct Should Be Interpreted To Prevent EPA From

Intruding On The States’ Traditional Authority Over Energy
Production.

If there were any doubt as to the proper interpretation of EPAct or of section
111 of the CAA, such doubt should be resolved in favor of State Petitioners’ reading,
which protects the States’ traditional interest in energy policy from federal
encroachment. It is a “well-established principle that it is incumbent upon the federal
courts to be certain of Congtress’ intent before finding that federal law overrides the
usual constitutional balance of federal and state powers.” Bond v. United States, 134 S.

Ct. 2077, 2089 (2014) (internal quotations omitted). “This principle applies when
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Congress ‘intends to pre-empt the historic powers of the States’ or when it legislates
in ‘traditionally sensitive areas’ that ‘affec|[t] the federal balance.” Raygor v. Regents of
Univ. of Minn., 534 U.S. 533, 544 (2002).

The statutes, as interpreted by EPA, cannot be squared with that principle.
EPA’s interpretation of section 111(b) and EPAct would allow it to promulgate
emission requirements premised on technology that is commercially available
nowhere in the world. In practical effect, this would require States either to expend
enormous sums on highly experimental and costly control technology or else abandon
coal in favor of EPA’s preferred forms of energy generation.

Under either option, EPA’s interpretation of section 111 effectively usurps the
long-recognized authority that States possess over significant “questions of need,
reliability, cost and other related state concerns” in the “field of regulating electrical
utilities.” Pac. Gas, 461 U.S. at 205. The States’ authority over the intrastate generation
and consumption of energy is “one of the most important ... functions traditionally
associated with the police powers of the States.” Ark. Elec. Coop. Corp. v. Ark. Pub.
Serv. Comm'n, 461 U.S. 375, 377 (1983). And historically, the “economic aspects of
electrical generation”—which lie at the very heart of the Rule—*have been regulated
for many years and in great detail by the states.” Pac. Gas, 461 U.S. at 200.

Thus, any ambiguity in the CAA or EPAct should be read to preserve the

States’ traditional authority over energy generation by requiring, at a minimum, that
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EPA demonstrate that technology is commercially available before imposing it as a

nationwide standard on new sources under section 111(b).

II. EPA Failed To Show In The Record That Its BSER Is Adequately
Demonstrated.

A.  The Record Does Not Contain Any Evidence Of Fully-Integrated,
Commercial-Scale Operations.

Had EPA applied the correct legal standard, it could not have provided an
adequate justification for the Rule, because the record reflects that EPA’s selected
BSER is not commercially available anywhere in the world. Therefore, the Rule must
be vacated.

Most of the evidence that EPA cites to support the Rule cannot be considered
once the correct legal standard is applied. EPA concedes, as it must, that it
“prominently discussed” several facilities in the proposed rule (Kemper, Hydrogen
Energy California Project, and Texas Clean Energy Project) that received both Clean
Coal Power Initiative funding and section 48A tax credit allocations, and were
therefore covered by EPAct. EPAct TSD at 20, JA___; 79 Fed. Reg. 10,750 (Feb. 20,
2014), JA___; 80 Fed. Reg. at 64,526 & n.74, JA___. But as explained above, EPA
cannot justify the Rule unless it can show that it would have selected the same BSER

even had it not unlawfully “considered” these highly-subsidized facilities.’

° As Non-State Petitioners explain (Non-State Br. Part LA.), EPA would not have

satisfied its burden even if it could consider EPAct-funded facilities. None of these

projects is fully operational. Additionally, all three would substantially deviate from
EPA’s BSER, because they would use IGCC technology rather than SCPC, and would
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EPA also relies on a handful of small-scale demonstration projects that reflect
non-utility operations, include only one component of the CCS system, or have not
been completed, in an effort to show that partial CCS is “feasible.” Id. at 64,550-56,
JA___ - . Butas noted above, these small demonstration projects cannot meet the
adequate demonstration standard where, as here, they are not “representative of full
scale performance,” Costle, 657 F.2d at 382, and are not bolstered by other evidence of
tull-scale viability. See Non-State Br. 1. A.

EPA also relies on vendor guarantees to support its technical feasibility finding,
but admits that “it is unlikely that a single technology vendor would provide a
guarantee for ‘the system as a whole.” 80 Fed. Reg. at 64,555, JA___. EPA cannot
rely on vendor guarantees relating to particular component parts to show that the
tully-integrated “‘system” had been adequately demonstrated. See Essex, 486 F.2d at
440; Costle, 657 F.2d at 364.

Eliminating EPAct-covered facilities, pilot-scale facilities, and vendor
guarantees, EPA’s sole purported evidence of an operating commercial-scale CCS

system at an EGU is Boundary Dam.” See 80 Fed. Reg. 64,549-50, JA___ - . EPA

inject the CO, for enhanced oil recovery purposes rather than into deep saline
formations. See 7d.

" EPA identifies Dakota Gasification, which did not receive EPAct funding, as a “full-
scale commercial operation that is successfully implementing pre-combustion CCS
technology.” 80 Fed. Reg. at 64,556, JA___. But as a pre-combustion process that
manufactures natural gas, Dakota Gasification does not generate power and is not
representative of the operations of a full-scale commercial system. See Comments of
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concludes that Boundary Dam, by itself, shows the “technical feasibility of full-scale,
tully integrated implementation of available post-combustion CCS technology, which
in this case also appears to be commercially viable.” Id. at 64,550, JA___. But
Boundary Dam cannot bear the weight that EPA assigns to it. As further discussed by
Non-State Petitioners (see Non-State Br. at I.A.), Boundary Dam is a small-scale
facility that does not incorporate all elements of EPA’s BSER, such as sequestration
in deep saline formations. Id. at 64,556; JA___. It has also been heavily reliant on
tinancial assistance from both the Canadian federal government and Saskatchewan
provincial government. Id. at 64,550-51, JA___ - . It therefore implicates the same
concerns as the EPAct facilities that Congress expressly forbade EPA to consider,
namely, it provides no evidence that the enterprise would be commercially viable for
tull-scale, non-subsidized plants. Because EPA “has relied on factors which Congress
has not intended it to consider” in touting Boundary Dam as commercially available
technology, it has acted arbitrarily and capriciously. Motor Vebicle Mfrs. Ass'n v. State
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).

B.  EPA Fails To Meet Even Its Incorrect, Reduced Legal Standard.

EPA’s BSER would fail even if its reduced evidentiary burden—showing

technical feasibility of component parts—were the law. See Non-State Br. I.A. Of

the Utility Air Regulatory Group, EPA-HQ-OAR-2013-0495, at 5 (May 9, 2014),
JA__.
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particular importance to State Petitioners, EPA has utterly failed to demonstrate the
technical feasibility of storage in deep saline formations on a nationwide basis.

For a “system of ... emission reduction” to be “demonstrated,” EPA must
show that the system can be implemented on a nation-wide basis. Costle, 657 F.2d at
330. But as EPA recognizes, “whether all new steam-generating sources can
implement” its BSER is “dependent on the geographic scope,” 80 Fed. Reg. at 64,541,
JA___, and large areas of the U.S.—11 States and parts of many more—do not have
any identified deep saline formations, zd. at 64,576-77, JA___ -

Formations that may be accessible in the remaining States have not been
demonstrated to be capable of permanent storage.” In fact, EPA acknowledges that
not all formations are suitable for sequestration, that site-specific evaluations are
critical to selecting a geological site that can permanently contain injected CO,, 7d. at
64,573, JA___, and that no effort has been made to identify formations that are
capable of permanent sequestration. In addition, there is no established industry
sector operating deep saline formations demonstrated to be capable of permanent
CO, storage. Developers of new fossil-fuel-fired units thus face significant unknowns

in determining how and where to site new units.

® The State of Wisconsin filed a Petition for Reconsideration regarding this issue. See
Request for Reconsideration of New Source Performance Standards (NSPS) for
Greenhouse Gas Emissions From Stationary Sources: Electric Utility Steam
Generating Units, Docket ID No. EPA-HQ-OAR-2013-0495 (Dec. 22, 2015),
http://dntr.wi.gov/topic/AirQuality/documents/WI111bReconsiderationRequest201

51222.pdf (“WI Petition™), JA___-
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Furthermore, no CO, pipeline system exists to transport CO, throughout the
country, and the development of any such system will be costly and time-consuming.
For States such as Wisconsin that lack proven sequestration resources, EPA failed to
consider the costs of transporting captured CO, to sequestration sites. WI Petition at
2, JA___; see also EPA, Basis for Denial of Petitions to Reconsider CAA Section
111(b) Standards of Performance for Greenhouse Gas Emissions from New,
Modified, and Reconstructed Fossil Fuel-Fired Electric Utility Generating Units (April
2016), at 6, JA___. Until deep saline formation disposal sites capable of permanent
sequestration are identified, developed, and tested by developers of such facilities, and
until the pipeline infrastructure is developed to move CO, to such sites, even this
component of EPA’s system cannot be shown to be “adequately demonstrated.”

ITI. EPA Failed To Adequately Consider The Costs And Benefits Of The
Rule.

A.  EPA Has A Statutory Obligation To Consider Costs And Benefits
Under The CAA.

The CAA requires EPA to consider costs and benefits before imposing a

nationwide standard under section 111(b). EPA has failed to adequately satisfy this

” EPA argues that any issue regarding geographic availability of geologic sequestration
is “mootfed]” by EPA’s assessment that new utility boilers and IGCC units can “co-
fir[e] with natural gas in lieu of installing partial CCS.” 80 Fed. Reg. at 64,541, JA___.
But EPA admits that co-firing is not part of its BSER, 74 at 64,514, JA___, and
therefore it cannot moot EPA’s burden to adequately demonstrate its BSER which
specifically includes sequestration in “deep saline formations,” 7. at 64,579, JA___.
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statutory prerequisite, which provides another, independent basis for vacating the
Rule.

Section 111 requires EPA to “tak[e] into account the costs of achieving such
[emission]| reduction,” 42 U.S.C. § 7411(a)(1), which “clearly refers to the possible
economic impact of the promulgated standards,” Portland Cement, 486 F.2d. at 387. To
be “adequately demonstrated,” therefore, a system cannot be “exorbitantly costly in
an economic ... way.” Essex, 486 F.2d at 433; see also Lignite Energy Council, 198 F.3d at
933; Portland Cement Ass'n v. Train, 513 F.2d 506, 508 (D.C. Cir. 1975). EPA must
consider not only the costs of installation and maintenance, but also whether those
costs would be passed on to consumers. See, e.g., Portland Cement, 486 F.2d at 387-88.

EPA cannot simply consider these costs in a vacuum,; rather, it must determine
whether any costs are justified by corresponding, offsetting benefits. The CAA limits
EPA’s authority to “prescrib[ing] such regulations as are necessary to carry out” the
agency’s functions. 42 U.S.C. § 7601(a)(1) (emphasis added). In interpreting analogous
language elsewhere in the CAA, the Supreme Court held that EPA must, as a
component of “rational” rulemaking, compare the “economic costs” of a rule to its
purported “health or environmental benefits.” Michigan, 135 S. Ct. at 2707.

Indeed, the current Administration has required agencies like EPA to “propose
or adopt a regulation only upon a reasoned determination that its benefits justify its

2

costs,” and to “select, in choosing among alternative regulatory approaches, those

approaches that maximize net benefits.” Exec. Order No. 13,563, Improving
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Regulation and Regulatory Review, 76 Fed. Reg. 3,821 (Jan. 18, 2011), JA__ .
Similarly, this Court has held in the analogous context of arbitrary and capricious
review under the Administrative Procedure Act that it is unlawful for an agency to fail
to consider a rule’s “cost[s| at the margin,” Bus. Roundtable v. SEC, 647 F.3d 1144,
1151 (D.C. Cir. 2011), or to fail to consider the existing regulatory and market
“baseline” in considering whether a rule will yield any incremental benefits, .47
Egquity Inv. Life Ins. Co. v. SEC, 613 F.3d 166, 177-78 (D.C. Cir. 2009).

In at least two ways discussed below, EPA has failed to engage in this type of
reasoned cost-benefit analysis, and therefore, has violated the CAA, requiring that the
Rule be vacated.

B. The Rule Should Be Vacated Because EPA Admits That The Rule
Is Not Projected To Yield Any Benefits.

First, EPA effectively concedes that the Rule is not “necessary” to carry out the
purposes of the CAA (42 U.S.C. § 7601(a)(1)), by admitting that the Rule “will result
in negligible CO, emission changes, quantified benefits, and costs by 2022 as a result
of the performance standards for newly constructed EGUs.” 80 Fed. Reg. at 64,515,
JA___. EPA predicts that “the owners of newly constructed EGUs will likely choose
technologies, primarily [natural gas combined cycle], which meet the standards even in
the absence of this rule due to existing economic conditions as normal business

practice.” Id. at 64,640, JA___.
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EPA cannot impose a nationwide emission standard on all new fossil-fuel-fired
steam generating units if it does not believe that the Rule is likely to actually result in
reduced levels of pollution. This Court has rejected similar attempts by agencies to
promulgate superfluous rules where the “baseline” level of regulation would produce
the same effect. See, eg., Am. Equity, 613 F.3d at 177-78. EPA’s conclusion that the
Rule is unnecessary under prevailing economic conditions alone renders it unlawful.

C. The Rule Should Be Vacated Because EPA’s BSER Is

Exorbitantly Costly And Therefore Has Not Been Adequately
Demonstrated.

A second, independent failure by EPA is that it dramatically underestimated the
Rule’s costs. EPA failed to recognize that it would be “exorbitantly costly” for a new
source to actually implement EPA’s BSER. Essex, 486 F.2d at 433.

EPA claims that any costs will be “negligible” because ‘“substantial new
construction of uncontrolled fossil steam units is not anticipated under existing
prevailing and anticipated future economic conditions.” 80 Fed. Reg. at 64,563,
JA___. But EPA cannot minimize potential costs by arguing that the Rule will not
have its intended effect. EPA’s rationale “is tantamount to saying the saving grace of
the rule is that it will not entail costs if it is not used,” which this Court has desctribed
as “unutterably mindless.” Bus. Roundtable, 647 F.3d at 1156.

Assuming that the Rule will actually be applied to new sources, as EPA must,
the costs to such sources and to energy consumers are prohibitive. The projects cited

by EPA that feature some form of CCS technology are more expensive than originally
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estimated and depend on government subsidies. For example, at the Kemper facility
in Mississippi, total project costs have risen significantly from their original estimates,
and, despite receiving substantial federal funding, the project is several years behind
schedule. In fact, the facility is not yet fully operational. Moreover, Kemper is
dependent on numerous “site-specific characteristics” that “cannot be consistently
replicated on a national level.” Comments of Southern Company, EPA-HQ-OAR-
2013-0495-10101, at 22 May 9, 2014), JA___ . Boundary Dam, likewise, despite
being less than one-quarter the size of a full-scale power plant, has incurred a total
cost of C$1.24 billion and required C$240 million in subsidies from the Canadian
federal and Saskatchewan provincial governments, as well as proceeds from sales of
carbon captured, merely to stay afloat. Comments of Utility Air Regulatory Group,
EPA-HQ-OAR-2013-0495-10938, at 129 (May 9, 2014), JA___.

Furthermore, Deputy Assistant Secretary of Energy Julio Friedmann confirmed
in congressional testimony the exorbitant costs associated with CCS and testified that
CCS would increase electricity prices by as much as 80%. West Virginia Comments, at
0, JA__. EPA and the Congressional Budget Office have made similar findings. See 77
Fed. Reg. 22,391, 22/415-16 (Apr. 13, 2012), JA___-_; Congressional Budget
Office, Federal Efforts to Reduce the Cost of Capturing and Storing Carbon Dioxide,
June 2012, at 7-9, JA___-_ . EPA’s failure to meaningfully consider these costs, and
to reject this system in light of the significant costs to new sources and negligible

projected environmental benefits, requires that the Rule be vacated.
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The record also reflects that gas-fired units have been treated differently from
coal-fired units. “Inter-industry comparison in the case of industries producing
substitute or alternative products ... bears on the issue of ‘economic cost.” Portland
Cement, 486 F.2d at 390. EPA’s failure to justify its differential treatment of new
baseload gas-fired units versus new baseload gas-fired units violates the CAA’s
requirement to appropriately consider costs and necessitates vacatur of the Rule. See
Non-State Br. II (citing Aérmark Corp. v. FAA, 758 F.2d 685, 691, 694 (D.C. Cir.
1985)).

IV. EPA Failed To Make The Statutorily-Required Endangerment And
Significant Contribution Findings.

Finally, EPA exceeded its authority by imposing a new nationwide emission
standard without first making two findings required by section 111(b) of the CAA.
EPA’s failure to consider these required factors renders the Rule unlawful. See Szate
Farm, 463 U.S. at 43.

Section 111(b) requires EPA to make two findings before issuing new emission
limits for new sources. Firsz, EPA must find that the air pollutant it seeks to regulate
“may reasonably be anticipated to endanger public health or welfare.” 42 U.S.C.
§ 7411(b)(1)(A). Second, EPA must find that the source category “contributes
significantly” to that endangerment. 7.

EPA bypassed these straightforward prerequisites when, for the first time in

the Rule, it regulated a new pollutant (CO,) from a zew source category (fossil-fuel-
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fired electricity generating units). To accomplish this sleight-of-hand, EPA first
claimed erroneously that it previously regulated this same source category. 80 Fed.
Reg. at 64,529, JA___. That is not so. See Non-State Br. IV.

Separately, EPA claims that the statute empowers it to regulate any pollutant
from a previously listed source category so long as it made an endangerment finding
with respect to any pollutant emitted from the source category at some point in the
past. See id. But EPA’s construction of the statute fails scrutiny. As a textual matter,
the endangerment requirement modifies, and relates back to, “air pollution,” not
“sources.” 42 U.S.C. § 7411(b)(1)(A). Only when EPA determines that a particular
pollutant poses a threat to health or welfare must the agency inquire whether the
“sources” significantly contribute to that pollution. See 7.

Any other reading, in context, would impermissibly modify and undermine the
entire statutory scheme. Cf. Bumwpell, 135 S. Ct. at 2489. It would make no sense for
Congtress to have provided EPA with a blank check to regulate multiple pollutants
from a given source category so long as it had initially made an endangerment finding
with respect to a single, unrelated pollutant. But that is the logical result of EPA’s
interpretation.

Ultimately, EPA recognizes that its reading of the statute cannot be correct,
because it adopts and applies an extra-textual test that it claims should apply when it

regulates new pollutants from previously-listed source categories, i.e., that EPA needs
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a “rational basis” for the Rule. 80 Fed. Reg. 64,530, JA___. EPA’s invented test
exceeds its discretion under the CAA, however, for multiple independent reasons.

First, EPA cannot adopt a new standard that has no mooring whatsoever in the
text of the CAA, and indeed, conflicts with the standard that the CAA explicitly
adopts for the same analysis.

Second, the “rational basis™ test also undermines the structure of the statute in
the same way as EPA’s principal position that the CAA imposes no endangerment
requirement for new pollutants from previously-listed sources. It is implausible that
Congress would have imposed one, more rigorous standard to whatever pollutant
EPA decided to regulate first from a listed source category, and then one more
relaxed standard for whatever subsequent pollutants EPA decided to regulate from
that same source category. That conclusion is confirmed by other endangerment
provisions in the CAA, which EPA concedes require findings for each specific
pollutant. 80 Fed. Reg. at 64,530 (citing the CAA §§ 202(2)(1), 211(c)(1), 231(a)(2)(A)),
A

Third, a “rational basis” test does not address the key question that the
endangerment findings were designed to answer, namely, the scientific inquiry into
whether a particular pollutant causes significant harm to health or welfare. See Coal. for
Responsible Regulation, 684 F.3d 102, 118 (D.C. Cir. 2012). Instead, the “rational basis”
test is a standard of review that asks whether the government’s selected policy has

“some legitimate governmental purpose.” Heller v. Doe, 509 U.S. 312, 320 (1993). The
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Supreme Court, however, has “rebuffed an[y] attempt by EPA itself to inject
considerations of policy into its [emission] decision[s],” because “[t|he statute speaks
in terms of endangerment, not in terms of policy.” Coal. for Responsible Regulation, 684
F.3d at 118 (citing Massachusetts v. EPA, 549 U.S. 497, 534-35 (2007)). Thus, EPA’s
invented “rational basis” test addresses itself to the wrong question, and this Court
should reject it.
CONCLUSION
For the foregoing reasons, the petitions should be granted and the Rule

vacated.
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not made, shall be determined as though this sec-
tion (other than this paragraph) has not been en-
acted.

‘(D) RULES RELATING TO ELECTIONS.—An election
under this paragraph shall be made not later than
the day which is 90 days after the date of the enact-
ment of this Act [Oct. 4, 1976], by filing a notifica-
tion of such election with the national office of the
Internal Revenue Service. Such an election, once
made, shall be irrevocable.”

ENTITLEMENT TO CREDIT

Pub. L. 94-455, title VIII, §804(d), Oct. 4, 1976, 90 Stat.
1596, as amended by Pub. L. 99-514, §2, Oct. 22, 1986, 100
Stat. 2095, provided that: ‘‘Paragraph (1) of section
48(k) of the Internal Revenue Code of 1986 [formerly
I.R.C. 1954] (relating to entitlement to credit) shall
apply to any motion picture film or video tape placed
in service in any taxable year beginning before January
1, 1975.”

INCREASE IN BASIS OF PROPERTY PLACED IN SERVICE
BEFORE JANUARY 1, 1964

Pub. L. 88-272, title II, §203(a)(2), Feb. 26, 1964, 78 Stat.
33, as amended by Pub. L. 99-514, §2, Oct. 22, 1986, 100
Stat. 2095, provided that:

““(A) The basis of any section 38 property (as defined
in section 48(a) of the Internal Revenue Code of 1986
[formerly I.R.C. 1954]) placed in service before January
1, 1964, shall be increased, under regulations prescribed
by the Secretary of the Treasury or his delegate, by an
amount equal to 7 percent of the qualified investment
with respect to such property under section 46(c) of the
Internal Revenue Code of 1986. If there has been any in-
crease with respect to such property under section
48(g)(2) of such Code, the increase under the preceding
sentence shall be appropriately reduced therefor.

“(B) If a lessor made the election provided by section
48(d) of the Internal Revenue Code of 1986 with respect
to property placed in service before January 1, 1964—

‘(i) subparagraph (A) shall not apply with respect
to such property, but

‘‘(ii) under regulations prescribed by the Secretary
of the Treasury or his delegate, the deductions other-
wise allowable under section 162 of such Code to the
lessee for amounts paid to the lessor under the lease

(or, if such lessee has purchased such property, the

basis of such property) shall be adjusted in a manner

consistent with subparagraph (A).

‘(C) The adjustments under this paragraph shall be
made as of the first day of the taxpayer’s first taxable
year which begins after December 31, 1963.”’

§48A. Qualifying advanced coal project credit
(a) In general

For purposes of section 46, the qualifying ad-
vanced coal project credit for any taxable year
is an amount equal to—

(1) 20 percent of the qualified investment for
such taxable year in the case of projects de-
scribed in subsection (d)(3)(B)(i),

(2) 15 percent of the qualified investment for
such taxable year in the case of projects de-
scribed in subsection (d)(3)(B)(ii), and

(3) 30 percent of the qualified investment for
such taxable year in the case of projects de-
scribed in clause (iii) of subsection (d)(3)(B).

(b) Qualified investment

(1) In general

For purposes of subsection (a), the qualified
investment for any taxable year is the basis of
eligible property placed in service by the tax-
payer during such taxable year which is part
of a qualifying advanced coal project—

(A)(i) the construction, reconstruction, or
erection of which is completed by the tax-
payer, or
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(ii) which is acquired by the taxpayer if
the original use of such property commences
with the taxpayer, and

(B) with respect to which depreciation (or
amortization in lieu of depreciation) is al-
lowable.

(2) Special rule for certain subsidized property

Rules similar to section 48(a)(4) (without re-
gard to subparagraph (D) thereof) shall apply
for purposes of this section.

(8) Certain qualified progress expenditures
rules made applicable

Rules similar to the rules of subsections
(c)(4) and (d) of section 46 (as in effect on the
day before the enactment of the Revenue Rec-
onciliation Act of 1990) shall apply for pur-
poses of this section.

(c) Definitions
For purposes of this section—
(1) Qualifying advanced coal project

The term ‘‘qualifying advanced coal project’”’
means a project which meets the requirements
of subsection (e).

(2) Advanced coal-based generation technology

The term ‘‘advanced coal-based generation
technology’ means a technology which meets
the requirements of subsection (f).

(3) Eligible property

The term ‘‘eligible property’ means—

(A) in the case of any qualifying advanced
coal project using an integrated gasification
combined cycle, any property which is a part
of such project and is necessary for the gas-
ification of coal, including any coal handling
and gas separation equipment, and

(B) in the case of any other qualifying ad-
vanced coal project, any property which is a
part of such project.

(4) Coal

The term ‘‘coal”’” means anthracite, bitu-
minous coal, subbituminous coal, lignite, and
peat.

(5) Greenhouse gas capture capability

The term ‘‘greenhouse gas capture capabil-
ity”’ means an integrated gasification com-
bined cycle technology facility capable of add-
ing components which can capture, separate
on a long-term basis, isolate, remove, and se-
quester greenhouse gases which result from
the generation of electricity.

(6) Electric generation unit

The term ‘‘electric generation unit’’ means
any facility at least 50 percent of the total an-
nual net output of which is electrical power,
including an otherwise eligible facility which
is used in an industrial application.

(7) Integrated gasification combined cycle

The term ‘‘integrated gasification combined
cycle” means an electric generation unit
which produces electricity by converting coal
to synthesis gas which is used to fuel a com-
bined-cycle plant which produces electricity
from both a combustion turbine (including a
combustion turbine/fuel cell hybrid) and a
steam turbine.
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(d) Qualifying advanced coal project program
(1) Establishment

Not later than 180 days after the date of en-
actment of this section, the Secretary, in con-
sultation with the Secretary of Energy, shall
establish a qualifying advanced coal project
program for the deployment of advanced coal-
based generation technologies.

(2) Certification
(A) Application period
Each applicant for certification under this
paragraph shall submit an application meet-

ing the requirements of subparagraph (B).

An applicant may only submit an applica-

tion—

(i) for an allocation from the dollar

amount specified in clause (i) or (ii) of

paragraph (3)(B) during the 3-year period
beginning on the date the Secretary estab-
lishes the program under paragraph (1),
and

(ii) for an allocation from the dollar
amount specified in paragraph (3)(B)(iii)
during the 3-year period beginning at the
earlier of the termination of the period de-
scribed in clause (i) or the date prescribed
by the Secretary.

(B) Requirements for applications for certifi-
cation

An application under subparagraph (A)
shall contain such information as the Sec-
retary may require in order to make a deter-
mination to accept or reject an application
for certification as meeting the require-
ments under subsection (e)(1). Any informa-
tion contained in the application shall be

protected as provided in section 552(b)(4) of

title 5, United States Code.

(C) Time to act upon applications for certifi-
cation

The Secretary shall issue a determination
as to whether an applicant has met the re-
quirements under subsection (e)(1) within 60
days following the date of submittal of the
application for certification.

(D) Time to meet criteria for certification

Each applicant for certification shall have
2 years from the date of acceptance by the
Secretary of the application during which to
provide to the Secretary evidence that the
criteria set forth in subsection (e)(2) have
been met.
(E) Period of issuance

An applicant which receives a certification
shall have 5 years from the date of issuance
of the certification in order to place the
project in service and if such project is not
placed in service by that time period then
the certification shall no longer be valid.

(8) Aggregate credits
(A) In general
The aggregate credits allowed under sub-
section (a) for projects certified by the Sec-

retary under paragraph (2) may not exceed

$2,550,000,000.
(B) Particular projects

Of the dollar amount in subparagraph (A),
the Secretary is authorized to certify—
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(i) $800,000,000 for integrated gasification
combined cycle projects the application
for which is submitted during the period
described in paragraph (2)(A)@),

(ii) $500,000,000 for projects which use
other advanced coal-based generation
technologies the application for which is
submitted during the period described in
paragraph (2)(A)(1), and

(iii) $1,250,000,000 for advanced coal-based
generation technology projects the appli-
cation for which is submitted during the
period described in paragraph (2)(A)(i).

(4) Review and redistribution
(A) Review

Not later than 6 years after the date of en-
actment of this section, the Secretary shall
review the credits allocated under this sec-
tion as of the date which is 6 years after the
date of enactment of this section.

(B) Redistribution

The Secretary may reallocate credits
available under clauses (i) and (ii) of para-
graph (3)(B) if the Secretary determines
that—

(i) there is an insufficient quantity of
qualifying applications for certification
pending at the time of the review, or

(ii) any certification made pursuant to
paragraph (2) has been revoked pursuant to
paragraph (2)(D) because the project sub-
ject to the certification has been delayed
as a result of third party opposition or liti-
gation to the proposed project.

(C) Reallocation

If the Secretary determines that credits
under clause (i) or (ii) of paragraph (3)(B) are
available for reallocation pursuant to the re-
quirements set forth in paragraph (2), the
Secretary is authorized to conduct an addi-
tional program for applications for certifi-
cation.

(5) Disclosure of allocations

The Secretary shall, upon making a certifi-
cation under this subsection or section 48B(d),
publicly disclose the identity of the applicant
and the amount of the credit certified with re-
spect to such applicant.

(e) Qualifying advanced coal projects

(1) Requirements

For purposes of subsection (c)(1), a project
shall be considered a qualifying advanced coal
project that the Secretary may certify under
subsection (d)(2) if the Secretary determines
that, at a minimum—

(A) the project uses an advanced coal-
based generation technology—
(i) to power a new electric generation
unit; or
(ii) to retrofit or repower an existing
electric generation unit (including an ex-
isting natural gas-fired combined cycle
unit);
(B) the fuel input for the project, when
completed, is at least 75 percent coal;
(C) the project, consisting of one or more
electric generation units at one site, will

Page 4 of 44
Page 300

(Page 71 of Total)



USCA Case #15-1381 Do
Page 301 T

ITLE

have a total nameplate generating capacity
of at least 400 megawatts;

(D) the applicant provides evidence that a
majority of the output of the project is rea-
sonably expected to be acquired or utilized;

(BE) the applicant provides evidence of own-
ership or control of a site of sufficient size
to allow the proposed project to be con-
structed and to operate on a long-term basis;

(F) the project will be located in the
United States; and

(G) in the case of any project the applica-
tion for which is submitted during the period
described in subsection (d)(2)(A)(i), the
project includes equipment which separates
and sequesters at least 656 percent (70 percent
in the case of an application for reallocated
credits under subsection (d)(4)) of such
project’s total carbon dioxide emissions.

(2) Requirements for certification

For the purpose of subsection (d)(2)(D), a
project shall be eligible for certification only
if the Secretary determines that—

(A) the applicant for certification has re-
ceived all Federal and State environmental
authorizations or reviews necessary to com-
mence construction of the project; and

(B) the applicant for certification, except
in the case of a retrofit or repower of an ex-
isting electric generation unit, has pur-
chased or entered into a binding contract for
the purchase of the main steam turbine or
turbines for the project, except that such
contract may be contingent upon receipt of
a certification under subsection (d)(2).

(3) Priority for certain projects

In determining which qualifying advanced
coal projects to certify under subsection (d)(2),
the Secretary shall—

(A) certify capacity, in accordance with
the procedures set forth in subsection (d), in
relatively equal amounts to—

(i) projects using bituminous coal as a
primary feedstock,
(ii) projects using subbituminous coal as

a primary feedstock, and

(iii) projects using lignite as a primary
feedstock,

(B) give high priority to projects which in-
clude, as determined by the Secretary—

(i) greenhouse gas capture capability,

(ii) increased by-product utilization,

(iii) applicant participants who have a
research partnership with an eligible edu-
cational institution (as defined in section
529(e)(5)), and

(iv) other benefits, and

(C) give highest priority to projects with
the greatest separation and sequestration
percentage of total carbon dioxide emis-
sions.

(f) Advanced coal-based generation technology
(1) In general

For the purpose of this section, an electric
generation unit uses advanced coal-based gen-
eration technology if—

(A) the unit—
(i) uses integrated gasification combined
cycle technology, or
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(ii) except as provided in paragraph (3),
has a design net heat rate of 85630 Btw/kWh
(40 percent efficiency), and

(B) the unit is designed to meet the per-
formance requirements in the following
table:

Performance characteristic: = Design level for project:

SO, (percent removal) ....
NOx (emissions) ..............
PM* (emissions) ..............
Hg (percent removal) ......

99 percent

0.07 1bs/MMBTU
0.015 1bs/MMBTU
90 percent

For purposes of the performance requirement
specified for the removal of SO, in the table
contained in subparagraph (B), the SO, re-
moval design level in the case of a unit de-
signed for the use of feedstock substantially
all of which is subbituminous coal shall be 99
percent SO, removal or the achievement of an
emission level of 0.04 pounds or less of SO, per
million Btu, determined on a 30-day average.
(2) Design net heat rate

For purposes of this subsection, design net
heat rate with respect to an electric genera-
tion unit shall—

(A) be measured in Btu per kilowatt hour
(higher heating value),

(B) be based on the design annual heat
input to the unit and the rated net electrical
power, fuels, and chemicals output of the
unit (determined without regard to the co-
generation of steam by the unit),

(C) be adjusted for the heat content of the
design coal to be used by the unit—

(i) if the heat content is less than 13,500
Btu per pound, but greater than 7,000 Btu
per pound, according to the following for-
mula: design net heat rate = unit net heat
rate x [1-[((13,500-design coal heat content,
Btu per pound)/1,000)* 0.013]], and

(ii) if the heat content is less than or
equal to 7,000 Btu per pound, according to
the following formula: design net heat rate
= unit net heat rate x [1-[((13,500-design
coal heat content, Btu per pound)/1,000)*
0.018]], and

(D) be corrected for the site reference con-
ditions of—

(i) elevation above sea level of 500 feet,
(ii) air pressure of 14.4 pounds per square

inch absolute,
(iii) temperature, dry bulb of 63°F,
(iv) temperature, wet bulb of 54°F, and
(v) relative humidity of 55 percent.

(3) Existing units

In the case of any electric generation unit in
existence on the date of the enactment of this
section, such unit uses advanced coal-based
generation technology if, in lieu of the re-
quirements under paragraph (1)(A)@i), such
unit achieves a minimum efficiency of 35 per-
cent and an overall thermal design efficiency
improvement, compared to the efficiency of
the unit as operated, of not less than—

(A) 7 percentage points for coal of more
than 9,000 Btu,
(B) 6 percentage points for coal of 7,000 to

9,000 Btu, or
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(C) 4 percentage points for coal of less than

7,000 Btu.

(g) Applicability

No use of technology (or level of emission re-
duction solely by reason of the use of the tech-
nology), and no achievement of any emission re-
duction by the demonstration of any technology
or performance level, by or at one or more facili-
ties with respect to which a credit is allowed
under this section, shall be considered to indi-
cate that the technology or performance level
is—

(1) adequately demonstrated for purposes of
section 111 of the Clean Air Act (42 U.S.C.
7411);

(2) achievable for purposes of section 169 of
that Act (42 U.S.C. 7479); or

(3) achievable in practice for purposes of sec-
tion 171 of such Act (42 U.S.C. 7501).

(h) Competitive certification awards modifica-
tion authority

In implementing this section or section 48B,
the Secretary is directed to modify the terms of
any competitive certification award and any as-
sociated closing agreement where such modi-
fication—

(1) is consistent with the objectives of such
section,

(2) is requested by the recipient of the com-
petitive certification award, and

(3) involves moving the project site to im-
prove the potential to capture and sequester
carbon dioxide emissions, reduce costs of
transporting feedstock, and serve a broader
customer base,

unless the Secretary determines that the dollar
amount of tax credits available to the taxpayer
under such section would increase as a result of
the modification or such modification would re-
sult in such project not being originally cer-
tified. In considering any such modification, the
Secretary shall consult with other relevant Fed-
eral agencies, including the Department of En-
ergy.

(i) Recapture of credit for failure to sequester

The Secretary shall provide for recapturing
the benefit of any credit allowable under sub-
section (a) with respect to any project which
fails to attain or maintain the separation and
sequestration requirements of subsection
(e))(G).

(Added Pub. L. 109-58, title XIII, §1307(b), Aug. 8,
2005, 119 Stat. 999; amended Pub. L. 109-432, div.
A, title II, §203(a), Dec. 20, 2006, 120 Stat. 2945;
Pub. L. 110-172, §11(a)(10), Dec. 29, 2007, 121 Stat.
2485; Pub. L. 110-234, title XV, §15346(a), May 22,
2008, 122 Stat. 1523; Pub. L. 110-246, §4(a), title
XV, §156346(a), June 18, 2008, 122 Stat. 1664, 2285;
Pub. L. 110-343, div. B, title I, §111(a)—(d), Oct. 3,
2008, 122 Stat. 3822, 3823; Pub. L. 111-5, div. B,
title I, §1103(b)(2)(C), Feb. 17, 2009, 123 Stat. 321.)

REFERENCES IN TEXT

The enactment of the Revenue Reconciliation Act of
1990, referred to in subsec. (b)(3), is the date of enact-
ment of title XI of Pub. L. 101-508, which was approved
Nov. 5, 1990.

The date of enactment of this section, referred to in
subsecs. (d)(1), (4)(A) and (f)(3), is the date of enactment
of Pub. L. 109-58, which was approved Aug. 8, 2005.
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CODIFICATION

Pub. L. 110-234 and Pub. L. 110-246 made identical
amendments to this section. The amendments by Pub.
L. 110-234 were repealed by section 4(a) of Pub. L.
110-246.

AMENDMENTS

2009—Subsec. (b)(2). Pub. L. 111-5 inserted ‘‘(without
regard to subparagraph (D) thereof)”’ after ‘‘section
48(a)(4)”.

2008—Subsec.
par. (3).

Subsec. (d)(2)(A). Pub. L. 110-343, §111(c)(2), reenacted
heading without change and amended text generally.
Prior to amendment, text read as follows: ‘‘Each appli-
cant for certification under this paragraph shall submit
an application meeting the requirements of subpara-
graph (B). An applicant may only submit an applica-
tion during the 3-year period beginning on the date the
Secretary establishes the program under paragraph
@).”

Subsec. (A)(3)(A). Pub. L. 110-343, §111(b), substituted
°$2,550,000,000"" for *$1,300,000,000°".

Subsec. (d)(3)(B). Pub. L. 110-343, §111(c)(1), reenacted
heading without change and amended text generally.
Prior to amendment, text read as follows: ‘‘Of the dol-
lar amount in subparagraph (A), the Secretary is au-
thorized to certify—

‘(i) $800,000,000 for integrated gasification combined
cycle projects, and

“‘(ii) $500,000,000 for projects which use other ad-
vanced coal-based generation technologies.”

Subsec. (d)(5). Pub. L. 110-343, §111(d), added par. (5).

Subsec. (e)(1)(G). Pub. L. 110-343, §111(c)(3)(A), added
subpar. (G).

Subsec. (e)(3). Pub. L. 110-343, §111(c)(5), substituted
‘‘certain” for ‘‘integrated gasification combined cycle”’
in heading.

Subsec. (e)(3)(B)(iii), (iv). Pub. L. 110-343, §111(c)(4),
added cl. (iii) and redesignated former cl. (iii) as (iv).

Subsec. (e)(3)(C). Pub. L. 110-343, §111(c)(3)(B), added
subpar. (C).

Subsec. (h). Pub. L. 110-246, §15346(a), added subsec.
(h).

Subsec. (i). Pub. L. 110-343, §111(c)(3)(C), added subsec.

(a)(3). Pub. L. 110-343, §111(a), added

(i).
2007—Subsec. (d)(4)(B)(@i). Pub. L. 110-172 struck out
‘‘subsection’ before ‘‘paragraph’ in two places.
2006—Subsec. (f)(1). Pub. L. 109-432 inserted conclud-
ing provisions.

EFFECTIVE DATE OF 2009 AMENDMENT

Amendment by Pub. L. 111-56 applicable to periods
after Dec. 31, 2008, under rules similar to the rules of
section 48(m) of this title as in effect on the day before
Nov. 5, 1990, see section 1103(c)(1) of Pub. L. 111-5, set
out as a note under section 25C of this title.

EFFECTIVE DATE OF 2008 AMENDMENT

Pub. L. 110-343, div. B, title I, §111(e), Oct. 3, 2008, 122
Stat. 3823, provided that:

‘(1) IN GENERAL.—Except as otherwise provided in
this subsection, the amendments made by this section
[amending this section] shall apply to credits the appli-
cation for which is submitted during the period de-
scribed in section 48A(d)(2)(A)(ii) of the Internal Reve-
nue Code of 1986 and which are allocated or reallocated
after the date of the enactment of this Act [Oct. 3,
2008].

‘‘(2) DISCLOSURE OF ALLOCATIONS.—The amendment
made by subsection (d) [amending this section] shall
apply to certifications made after the date of the en-
actment of this Act.

‘/(3) CLERICAL AMENDMENT.—The amendment made by
subsection (¢)(b) [amending this section] shall take ef-
fect as if included in the amendment made by section
1307(b) of the Energy Tax Incentives Act of 2005 [Pub. L.
109-58].”

Amendment of this section and repeal of Pub. L.
110-234 by Pub. L. 110-246 effective May 22, 2008, the
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date of enactment of Pub. L. 110-234, except as other-
wise provided, see section 4 of Pub. L. 110-246, set out
as an Effective Date note under section 8701 of Title 7,
Agriculture.

Pub. L. 110-234, title XV, §15346(b), May 22, 2008, 122
Stat. 1523, and Pub. L. 110-246, §4(a), title XV, §15346(b),
June 18, 2008, 122 Stat. 1664, 2285, provided that: ‘“The
amendment made by this section [amending this sec-
tion] shall take effect on the date of the enactment of
this Act [June 18, 2008] and is applicable to all competi-
tive certification awards entered into under section 48A
or 48B of the Internal Revenue Code of 1986, whether
such awards were issued before, on, or after such date
of enactment.”

[Pub. L. 110-234 and Pub. L. 110-246 enacted identical
provisions. Pub. L. 110-234 was repealed by section 4(a)
of Pub. L. 110-246, set out as a note under section 8701
of Title 7, Agriculture.]

EFFECTIVE DATE OF 2006 AMENDMENT
Pub. L. 109432, div. A, title II, §203(b), Dec. 20, 2006,
120 Stat. 2945, provided that: “The amendment made by
this section [amending this section] shall take apply
[sic] with respect to applications for certification under

section 48A(d)(2) of the Internal Revenue Code of 1986
submitted after October 2, 2006.”’

EFFECTIVE DATE

Section applicable to periods after Aug. 8, 2005, under
rules similar to the rules of section 48(m) of this title,
as in effect on the day before Nov. 5, 1990, see section
1307(d) of Pub. L. 109-58, set out as an Effective Date of
2005 Amendment note under section 46 of this title.

§48B. Qualifying gasification project credit

(a) In general

For purposes of section 46, the qualifying gas-
ification project credit for any taxable year is
an amount equal to 20 percent (30 percent in the
case of credits allocated under subsection
(d)(A)(B)) of the qualified investment for such
taxable year.

(b) Qualified investment
(1) In general

For purposes of subsection (a), the qualified
investment for any taxable year is the basis of
eligible property placed in service by the tax-
payer during such taxable year which is part
of a qualifying gasification project—

(A)(1) the construction, reconstruction, or
erection of which is completed by the tax-
payer, or

(ii) which is acquired by the taxpayer if
the original use of such property commences
with the taxpayer, and

(B) with respect to which depreciation (or
amortization in lieu of depreciation) is al-
lowable.

(2) Special rule for certain subsidized property

Rules similar to section 48(a)(4) (without re-
gard to subparagraph (D) thereof) shall apply
for purposes of this section.

(3) Certain qualified progress expenditures
rules made applicable

Rules similar to the rules of subsections
(c)(4) and (d) of section 46 (as in effect on the
day before the enactment of the Revenue Rec-
onciliation Act of 1990) shall apply for pur-
poses of this section.

(¢) Definitions
For purposes of this section—
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(1) Qualifying gasification project

The term ‘‘qualifying gasification project”
means any project which—

(A) employs gasification technology,

(B) will be carried out by an eligible en-
tity, and

(C) any portion of the qualified investment
of which is certified under the qualifying
gagification program as eligible for credit
under this section in an amount (not to ex-
ceed $650,000,000) determined by the Sec-
retary.

(2) Gasification technology

The term ‘‘gasification technology’ means
any process which converts a solid or liquid
product from coal, petroleum residue, bio-
mass, or other materials which are recovered
for their energy or feedstock value into a syn-
thesis gas composed primarily of carbon mon-
oxide and hydrogen for direct use or subse-
quent chemical or physical conversion.

(3) Eligible property

The term ‘‘eligible property’’ means any
property which is a part of a qualifying gasifi-
cation project and is necessary for the gasifi-
cation technology of such project.

(4) Biomass
(A) In general

The term ‘‘biomass’ means any—

(i) agricultural or plant waste,

(ii) byproduct of wood or paper mill oper-
ations, including lignin in spent pulping
liquors, and

(iii) other products of forestry mainte-
nance.

(B) Exclusion

The term ‘‘biomass’” does not include
paper which is commonly recycled.
(5) Carbon capture capability

The term ‘‘carbon capture capability”’
means a gasification plant design which is de-
termined by the Secretary to reflect reason-
able consideration for, and be capable of, ac-
commodating the equipment likely to be nec-
essary to capture carbon dioxide from the gas-
eous stream, for later use or sequestration,
which would otherwise be emitted in the flue
gas from a project which uses a nonrenewable
fuel.

(6) Coal

The term ‘‘coal”’” means anthracite, bitu-
minous coal, subbituminous coal, lignite, and
peat.

(7) Eligible entity

The term ‘‘eligible entity’” means any per-
son whose application for certification is prin-
cipally intended for use in a domestic project
which employs domestic gasification applica-
tions related to—

(A) chemicals,

(B) fertilizers,

(C) glass,

(D) steel,

(E) petroleum residues,

(F) forest products,

(G) agriculture, including feedlots and
dairy operations, and
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(b) Administrative enforcement; complaints; in-
vestigations; departmental action

If any individual with a disability believes any
contractor has failed or refused to comply with
the provisions of a contract with the United
States, relating to employment of individuals
with disabilities, such individual may file a
complaint with the Department of Labor. The
Department shall promptly investigate such
complaint and shall take such action thereon as
the facts and circumstances warrant, consistent
with the terms of such contract and the laws
and regulations applicable thereto.

(c) Waiver by President; national interest special
circumstances for waiver of particular agree-
ments; waiver by Secretary of Labor of af-
firmative action requirements

(1) The requirements of this section may be
waived, in whole or in part, by the President
with respect to a particular contract or sub-
contract, in accordance with guidelines set forth
in regulations which the President shall pre-
scribe, when the President determines that spe-
cial circumstances in the national interest so
require and states in writing the reasons for
such determination.

(2)(A) The Secretary of Labor may waive the
requirements of the affirmative action clause
required by regulations promulgated under sub-
section (a) of this section with respect to any of
a prime contractor’s or subcontractor’s facili-
ties that are found to be in all respects separate
and distinct from activities of the prime con-
tractor or subcontractor related to the perform-
ance of the contract or subcontract, if the Sec-
retary of Labor also finds that such a waiver
will not interfere with or impede the effec-
tuation of this chapter.

(B) Such waivers shall be considered only upon
the request of the contractor or subcontractor.
The Secretary of Labor shall promulgate regula-
tions that set forth the standards used for grant-
ing such a waiver.

(d) Standards used in determining violation of
section

The standards used to determine whether this
section has been violated in a complaint alleg-
ing nonaffirmative action employment discrimi-
nation under this section shall be the standards
applied under title I of the Americans with Dis-
abilities Act of 1990 (42 U.S.C. 12111 et seq.) and
the provisions of sections 501 through 504, and
510, of the Americans with Disabilities Act of
1990 (42 U.S.C. 12201-12204 and 12210), as such sec-
tions relate to employment.

(e) Avoidance of duplicative efforts and incon-
sistencies

The Secretary shall develop procedures to en-
sure that administrative complaints filed under
this section and under the Americans with Dis-
abilities Act of 1990 [42 U.S.C. 12101 et seq.] are
dealt with in a manner that avoids duplication
of effort and prevents imposition of inconsistent
or conflicting standards for the same require-
ments under this section and the Americans
with Disabilities Act of 1990.

(Pub. L. 93-112, title V, §503, Sept. 26, 1973, 87
Stat. 393; Pub. L. 95-602, title I, §122(d)(1), Nov.

1See References in Text note below.
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6, 1978, 92 Stat. 2987, Pub. L. 99-506, title I,
§103(d)(2)(B), (C), title X, §§1001(£)}(2), (3),
1002(e)(3), Oct. 21, 1986, 100 Stat. 1810, 1843, 1844;
Pub. L. 100-630, title II, §206(c), Nov. 7, 1988, 102
Stat. 3312; Pub. L. 102-569, title I, §102(p)(31),
title V, §505, Oct. 29, 1992, 106 Stat. 4360, 4427.)

REFERENCES IN TEXT

The Americans with Disabilities Act of 1990, referred
to in subsecs. (d) and (e), is Pub. L. 101-336, July 26,
1990, 104 Stat. 327, which is classified principally to
chapter 126 (§12101 et seq.) of Title 42, The Public
Health and Welfare. Title I of the Act is classified gen-
erally to subchapter I (§12111 et seq.) of chapter 126 of
Title 42. Section 510 of the Act was renumbered section
511 by Pub. L. 110-325, §6(a)(2), Sept. 25, 2008, 122 Stat.
356568. For complete classification of this Act to the
Code, see Short Title note set out under section 12101
of Title 42 and Tables.

AMENDMENTS

1992—Subsec. (a). Pub. L. 102-569, §§102(p)(31)(A),
505(a), substituted ‘$10,000”" for *“$2,500” in two places,
struck out ¢, in employing persons to carry out such
contract,” after ‘‘contain a provision requiring that’’,
and substituted ‘‘individuals with disabilities’ for ‘‘in-
dividuals with handicaps as defined in section 706(8) of
this title”.

Subsec. (b). Pub. L. 102-569, §102(p)(31)(B), substituted
““individual with a disability” for ‘‘individual with
handicaps’ and ‘‘individuals with disabilities” for ‘‘in-
dividuals with handicaps”.

Subsec. (c¢). Pub. L. 102-569, §505(b), designated exist-
ing provisions as par. (1) and added par. (2).

Subsecs. (d), (e). Pub. L. 102-569, §505(c), added sub-
secs. (d) and (e).

1988—Subsec. (a). Pub. L. 100-630, §206(c)(1), inserted a
comma after ‘‘to carry out such contract”.

Subsec. (b). Pub. L. 100-630, §206(c)(2),
“refused” for ‘‘refuses’’.

Subsec. (c). Pub. L. 100-630, §206(c)(3), substituted
“which the President” for ‘‘which The President’’ and
“when the President” for ‘“‘when The President”’.

1986—Subsec. (a). Pub. L. 99-506, §§103(d)(2)(C),
1002(e)(3), substituted ‘‘individuals with handicaps’ for
‘“‘handicapped individuals’ and ‘‘section 706(8) of this
title” for ‘‘section 706(7) of this title’’.

Subsec. (b). Pub. L. 99-506, §§103(d)(2)(B), (C),
1001(£)(2), substituted ‘‘individual with handicaps’ for
‘““handicapped individual’’, ‘‘individuals with handi-
caps’ for ‘“‘handicapped individuals’, and ‘‘a contract”
for “‘his contract”’.

Subsec. (c). Pub. L. 99-506, §1001(f)(3), substituted
““The President” for ‘“he’’ in two places and substituted
‘“‘the reasons” for ‘‘his reasons’.

1978—Subsec. (a). Pub. L. 95-602 substituted ‘‘section
706(7) of this title” for ‘‘section 706(6) of this title’.

substituted

§794. Nondiscrimination under Federal grants
and programs

(a) Promulgation of rules and regulations

No otherwise qualified individual with a dis-
ability in the United States, as defined in sec-
tion 705(20) of this title, shall, solely by reason
of her or his disability, be excluded from the
participation in, be denied the benefits of, or be
subjected to discrimination under any program
or activity receiving Federal financial assist-
ance or under any program or activity con-
ducted by any Executive agency or by the
United States Postal Service. The head of each
such agency shall promulgate such regulations
as may be necessary to carry out the amend-
ments to this section made by the Rehabilita-
tion, Comprehensive Services, and Develop-
mental Disabilities Act of 1978. Copies of any
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proposed regulation shall be submitted to appro-
priate authorizing committees of the Congress,
and such regulation may take effect no earlier
than the thirtieth day after the date on which
such regulation is so submitted to such commit-
tees.

(b) “Program or activity” defined

For the purposes of this section, the term
“program or activity’’ means all of the oper-
ations of—

(1)(A) a department, agency, special purpose
district, or other instrumentality of a State or
of a local government; or

(B) the entity of such State or local govern-
ment that distributes such assistance and each
such department or agency (and each other
State or local government entity) to which
the assistance is extended, in the case of as-
sistance to a State or local government;

(2)(A) a college, university, or other post-
secondary institution, or a public system of
higher education; or

(B) a local educational agency (as defined in
section 7801 of title 20), system of career and
technical education, or other school system;

(3)(A) an entire corporation, partnership, or
other private organization, or an entire sole
proprietorship—

(i) if assistance is extended to such cor-
poration, partnership, private organization,
or sole proprietorship as a whole; or

(ii) which is principally engaged in the
business of providing education, health care,
housing, social services, or parks and recre-
ation; or

(B) the entire plant or other comparable,
geographically separate facility to which Fed-
eral financial assistance is extended, in the
case of any other corporation, partnership,
private organization, or sole proprietorship; or

(4) any other entity which is established by
two or more of the entities described in para-
graph (1), (2), or (3);

any part of which is extended Federal financial
assistance.

(¢) Significant structural alterations by small
providers

Small providers are not required by subsection
(a) of this section to make significant structural
alterations to their existing facilities for the
purpose of assuring program accessibility, if al-
ternative means of providing the services are
available. The terms used in this subsection
shall be construed with reference to the regula-
tions existing on March 22, 1988.

(d) Standards used in determining violation of
section

The standards used to determine whether this
section has been violated in a complaint alleg-
ing employment discrimination under this sec-
tion shall be the standards applied under title I
of the Americans with Disabilities Act of 1990 (42
U.S.C. 12111 et seq.) and the provisions of sec-
tions 501 through 504, and 510, of the Americans
with Disabilities Act of 1990 42 U.S.C.

1See References in Text note below.
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12201-12204 and 12210), as such sections relate to
employment.

(Pub. L. 93-112, title V, §504, Sept. 26, 1973, 87
Stat. 394; Pub. L. 95602, title I, §§119, 122(d)(2),
Nov. 6, 1978, 92 Stat. 2982, 2987; Pub. L. 99-506,
title I, §103(d)(2)(B), title X, §1002(e)(4), Oct. 21,
1986, 100 Stat. 1810, 1844; Pub. L. 100-259, §4, Mar.
22, 1988, 102 Stat. 29; Pub. L. 100-630, title II,
§206(d), Nov. 7, 1988, 102 Stat. 3312; Pub. L.
102-569, title I, §102(p)(32), title V, §506, Oct. 29,
1992, 106 Stat. 4360, 4428; Pub. L. 103-382, title III,
§394(1)(2), Oct. 20, 1994, 108 Stat. 4029; Pub. L.
105-220, title IV, §408(a)(3), Aug. 7, 1998, 112 Stat.
1203; Pub. L. 107-110, title X, §1076(u)(2), Jan. 8,
2002, 115 Stat. 2093; Pub. L. 113-128, title IV,
§456(c), July 22, 2014, 128 Stat. 1675; Pub. L.
114-95, title IX, §9215(mmm)(3), Dec. 10, 2015, 129
Stat. 2188.)

REFERENCES IN TEXT

The amendments to this section made by the Reha-
bilitation, Comprehensive Services, and Developmental
Disabilities Act of 1978, referred to in subsec. (a), mean
the amendments made by Pub. L. 95-602. See 1978
Amendments note below.

The Americans with Disabilities Act of 1990, referred
to in subsec. (d), is Pub. L. 101-336, July 26, 1990, 104
Stat. 327. Title I of the Act is classified generally to
subchapter I (§12111 et seq.) of chapter 126 of Title 42,
The Public Health and Welfare. Section 510 of the Act
was renumbered section 511 by Pub. L. 110-325, §6(a)(2),
Sept. 25, 2008, 122 Stat. 3558. For complete classification
of this Act to the Code, see Short Title note set out
under section 12101 of Title 42 and Tables.

AMENDMENTS

2015—Subsec. (b)(2)(B). Pub. L. 114-95 made technical
amendment to reference in original act which appears
in text as reference to section 7801 of title 20.

2014—Subsec. (b)(2)(B). Pub. L. 113-128 substituted
“career and technical education” for ‘‘vocational edu-
cation”.

2002—Subsec. (b)(2)(B). Pub. L. 107-110 substituted
‘“section 7801 of title 20’ for ‘‘section 8801 of title 20°.

1998—Subsec. (a). Pub. L. 105-220 substituted ‘‘section
705(20) for ‘‘section 706(8)"’.

1994—Subsec. (b)(2)(B). Pub. L. 103-382 substituted
‘‘section 8801 of title 20’ for ‘‘section 2891(12) of title
207,

1992—Subsec. (a). Pub. L. 102-569, §102(p)(32), sub-
stituted ‘‘a disability’’ for ‘‘handicaps’ and ‘‘disabil-
ity”’ for “handicap” in first sentence.

Subsec. (d). Pub. L. 102-569, §506, added subsec. (d).

1988—Subsec. (a). Pub. L. 100-630, §206(d)(1), sub-
stituted ‘‘her or his handicap’ for ‘‘his handicap”.

Pub. L. 100-259, §4(1), designated existing provisions
as subsec. (a).

Subsec. (b). Pub. L. 100-259, §4(2), added subsec. (b).

Subsec. (b)(2)(B). Pub. L. 100-630, §206(d)(2), sub-
stituted ‘‘section 2891(12) of title 20 for ‘‘section
2854(a)(10) of title 20”.

Subsec. (¢). Pub. L. 100-259, §4(2), added subsec. (c).

1986—Pub. L. 99-506 substituted ‘individual with
handicaps’ for ‘‘handicapped individual” and ‘‘section
706(8) of this title” for ‘‘section 706(7) of this title’.

1978—Pub. L. 95-602 substituted ‘‘section 706(7) of this
title” for ‘‘section 706(6) of this title’’ and inserted pro-
vision prohibiting discrimination under any program or
activity conducted by any Executive agency or by the
United States Postal Service and requiring the heads of
these agencies to promulgate regulations prohibiting
discrimination.

EFFECTIVE DATE OF 2015 AMENDMENT

Amendment by Pub. L. 114-95 effective Dec. 10, 2015,
except with respect to certain noncompetitive pro-
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grams and competitive programs, see section 5 of Pub.
L. 114-95, set out as a note under section 6301 of Title
20, Education.

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-110 effective Jan. 8, 2002,
except with respect to certain noncompetitive pro-
grams and competitive programs, see section 5 of Pub.
L. 107-110, set out as an Effective Date note under sec-
tion 6301 of Title 20, Education.

EXCLUSION FROM COVERAGE

Amendment by Pub. L. 100-259 not to be construed to
extend application of this chapter to ultimate bene-
ficiaries of Federal financial assistance excluded from
coverage before Mar. 22, 1988, see section 7 of Pub. L.
100-259, set out as a Construction note under section
1687 of Title 20, Education.

ABORTION NEUTRALITY

Amendment by Pub. L. 100-259 not to be construed to
force or require any individual or hospital or any other
institution, program, or activity receiving Federal
funds to perform or pay for an abortion, see section 8
of Pub. L. 100-259, set out as a note under section 1688
of Title 20, Education.

CONSTRUCTION OF PROHIBITION AGAINST DISCRIMINATION
UNDER FEDERAL GRANTS

Rights or protections of this section not affected by
any provision of Pub. L. 98457, see section 127 of Pub.
L. 98-457, set out as a note under section 5101 of Title
42, The Public Health and Welfare.

COORDINATION OF IMPLEMENTATION AND ENFORCEMENT
OF PROVISIONS

For provisions relating to the coordination of imple-
mentation and enforcement of the provisions of this
section by the Attorney General, see section 1-201 of
Ex. Ord. No. 12250, Nov. 2, 1980, 45 F.R. 72995, set out as
a note under section 2000d-1 of Title 42, The Public
Health and Welfare.

EXECUTIVE ORDER No. 11914

Ex. Ord. No. 11914, Apr. 28, 1976, 41 F.R. 17871, which
related to nondiscrimination in federally assisted pro-
grams, was revoked by Ex. Ord. No. 12250, Nov. 2, 1980,
45 F.R. 72995, set out as a note under section 2000d-1 of
Title 42, The Public Health and Welfare.

§794a. Remedies and attorney fees

(a)(1) The remedies, procedures, and rights set
forth in section 717 of the Civil Rights Act of
1964 (42 U.S.C. 2000e-16), including the applica-
tion of sections 706(f) through 706(k) (42 U.S.C.
2000e-5(f) through (k)) (and the application of
section 706(e)(3) (42 U.S.C. 2000e-5(e)(3)) to claims
of discrimination in compensation), shall be
available, with respect to any complaint under
section 791 of this title, to any employee or ap-
plicant for employment aggrieved by the final
disposition of such complaint, or by the failure
to take final action on such complaint. In fash-
ioning an equitable or affirmative action rem-
edy under such section, a court may take into
account the reasonableness of the cost of any
necessary work place accommodation, and the
availability of alternatives therefor or other ap-
propriate relief in order to achieve an equitable
and appropriate remedy.

(2) The remedies, procedures, and rights set
forth in title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d et seq.) (and in subsection (e)(3)
of section 706 of such Act (42 U.S.C. 2000e-5), ap-
plied to claims of discrimination in compensa-
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tion) shall be available to any person aggrieved
by any act or failure to act by any recipient of
Federal assistance or Federal provider of such
assistance under section 794 of this title.

(b) In any action or proceeding to enforce or
charge a violation of a provision of this sub-
chapter, the court, in its discretion, may allow
the prevailing party, other than the United
States, a reasonable attorney’s fee as part of the
costs.

(Pub. L. 93-112, title V, §505, as added Pub. L.
95-602, title I, §120(a), Nov. 6, 1978, 92 Stat. 2982;
amended Pub. L. 111-2, §5(c)(1), Jan. 29, 2009, 123
Stat. 6.)

REFERENCES IN TEXT

The Civil Rights Act of 1964, referred to in subsec.
(a)(2), is Pub. L. 88-352, July 2, 1964, 78 Stat. 241. Title
VI of the Civil Rights Act of 1964 is classified generally
to subchapter V (§2000d et seq.) of chapter 21 of Title 42,
The Public Health and Welfare. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 2000a of Title 42 and Tables.

AMENDMENTS

2009—Subsec. (a)(1). Pub. L. 111-2, §5(c)(1)(A), inserted
‘“‘(and the application of section 706(e)(3) (42 U.S.C.
2000e-5(e)(3)) to claims of discrimination in compensa-
tion)”’ after ‘(42 U.S.C. 2000e-5(f) through (k))”.

Subsec. (a)(2). Pub. L. 111-2, §5(c)(1)(B), inserted ‘(42
U.S.C. 2000d et seq.) (and in subsection (e)(3) of section
706 of such Act (42 U.S.C. 2000e-5), applied to claims of
discrimination in compensation)’ after ‘1964.

EFFECTIVE DATE OF 2009 AMENDMENT

Amendment by Pub. L. 111-2 effective as if enacted
May 28, 2007, and applicable to certain claims of dis-
crimination in compensation pending on or after that
date, see section 6 of Pub. L. 111-2, set out as a note
under section 2000e-5 of Title 42, The Public Health and
Welfare.

§794b. Removal of architectural, transportation,
or communication barriers; technical and fi-
nancial assistance; compensation of experts
or consultants; authorization of appropria-
tions

(a) The Secretary may provide directly or by
contract with State vocational rehabilitation
agencies or experts or consultants or groups
thereof, technical assistance—

(1) to persons operating community rehabili-
tation programs; and

(2) with the concurrence of the Access Board
established by section 792 of this title, to any
public or nonprofit agency, institution, or or-
ganization;

for the purpose of assisting such persons or enti-
ties in removing architectural, transportation,
or communication barriers. Any concurrence of
the Access Board under paragraph (2) shall re-
flect its consideration of cost studies carried out
by States.

(b) Any such experts or consultants, while
serving pursuant to such contracts, shall be en-
titled to receive compensation at rates fixed by
the Secretary, but not exceeding the daily
equivalent of the rate of pay for level 4 of the
Senior Executive Service Schedule under sec-
tion 5382 of title 5, including travel time, and
while so serving away from their homes or regu-
lar places of business, they may be allowed trav-
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(b) Authority under agreement

The Administrator shall be authorized to—

(1) accept from a refiner a consolidated ap-
plication for all permits required from the En-
vironmental Protection Agency, to the extent
consistent with other applicable law;

(2) enter into memoranda of agreement with
other Federal agencies to coordinate consider-
ation of refinery applications and permits
among Federal agencies; and

(3) enter into memoranda of agreement with
a State, under which Federal and State review
of refinery permit applications will be coordi-
nated and concurrently considered, to the ex-
tent practicable.

(c) State assistance

The Administrator is authorized to provide fi-
nancial assistance to State governments to fa-
cilitate the hiring of additional personnel with
expertise in fields relevant to consideration of
refinery permits.

(d) Other assistance

The Administrator is authorized to provide
technical, legal, or other assistance to State
governments to facilitate their review of appli-
cations to build new refineries.

(Pub. L. 109-58, title III, §392, Aug. 8, 2005, 119
Stat. 749.)

SUBCHAPTER IV—COAL
PART A—CLEAN COAL POWER INITIATIVE

§15961. Authorization of appropriations
(a) Clean coal power initiative

There are authorized to be appropriated to the
Secretary to carry out the activities authorized
by this part $200,000,000 for each of fiscal years
2006 through 2014, to remain available until ex-
pended.

(b) Report

The Secretary shall submit to Congress the re-
port required by this subsection not later than
March 31, 2007. The report shall include, with re-
spect to subsection (a), a plan containing—

(1) a detailed assessment of whether the ag-
gregate funding levels provided under sub-
section (a) are the appropriate funding levels
for that program;

(2) a detailed description of how proposals
will be solicited and evaluated, including a list
of all activities expected to be undertaken;

(3) a detailed list of technical milestones for
each coal and related technology that will be
pursued; and

(4) a detailed description of how the program
will avoid problems enumerated in Govern-
ment Accountability Office reports on the
Clean Coal Technology Program, including
problems that have resulted in unspent funds
and projects that failed either financially or
scientifically.

(Pub. L. 109-58, title IV, §401, Aug. 8, 2005, 119
Stat. 749.)

§15962. Project criteria

(a) In general

To be eligible to receive assistance under this
part, a project shall advance efficiency, environ-
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mental performance, and cost competitiveness
well beyond the level of technologies that are in
commercial service or have been demonstrated
on a scale that the Secretary determines is suf-
ficient to demonstrate that commercial service
is viable as of August 8, 2005.

(b) Technical criteria for clean coal power initia-
tive
(1) Gasification projects
(A) In general

In allocating the funds made available
under section 15961(a) of this title, the Sec-
retary shall ensure that at least 70 percent
of the funds are used only to fund projects
on coal-based gasification technologies, in-
cluding—

(i) gasification combined cycle;

(ii) gasification fuel cells and turbine
combined cycle;

(iii) gasification coproduction;

(iv) hybrid gasification and combustion;
and

(v) other advanced coal based tech-
nologies capable of producing a con-
centrated stream of carbon dioxide.

(B) Technical milestones
(i) Periodic determination
(I) In general

The Secretary shall periodically set
technical milestones specifying the
emission and thermal efficiency levels
that coal gasification projects under this
part shall be designed, and reasonably
expected, to achieve.

(IT) Prescriptive milestones

The technical milestones shall become
more prescriptive during the period of
the clean coal power initiative.

(ii) 2020 goals

The Secretary shall establish the peri-
odic milestones so as to achieve by the
yvear 2020 coal gasification projects able—

(ID(aa) to remove at least 99 percent of
sulfur dioxide; or
(bb) to emit not more than 0.04 pound

SO, per million Btu, based on a 30-day

average;

(IT) to emit not more than .05 lbs of

NO, per million Btu;

(ITII) to achieve at least 95 percent re-
ductions in mercury emissions; and
(IV) to achieve a thermal efficiency of
at least—
(aa) b0 percent for coal of more than
9,000 Btu;
(bb) 48 percent for coal of 7,000 to
9,000 Btu; and
(cc) 46 percent for coal of less than
7,000 Btu.

(2) Other projects
(A) Allocation of funds
The Secretary shall ensure that up to 30
percent of the funds made available under
section 15961(a) of this title are used to fund

projects other than those described in para-
graph (1).
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(B) Technical milestones
(i) Periodic determination
(I) In general

The Secretary shall periodically estab-
lish technical milestones specifying the
emission and thermal efficiency levels
that projects funded under this para-
graph shall be designed, and reasonably
expected, to achieve.

(IT) Prescriptive milestones

The technical milestones shall become
more prescriptive during the period of
the clean coal power initiative.

(ii) 2020 goals

The Secretary shall set the periodic
milestones so as to achieve by the year
2020 projects able—

(I) to remove at least 97 percent of sul-
fur dioxide;
(IT) to emit no more than .08 1bs of NO4
per million Btu;
(IIT) to achieve at least 90 percent re-
ductions in mercury emissions; and
(IV) to achieve a thermal efficiency of
at least—
(aa) 43 percent for coal of more than
9,000 Btu;
(bb) 41 percent for coal of 7,000 to
9,000 Btu; and
(cc) 39 percent for coal of less than
7,000 Btu.

(3) Consultation

Before setting the technical milestones
under paragraphs (1)(B) and (2)(B), the Sec-
retary shall consult with—

(A) the Administrator of the Environ-
mental Protection Agency; and

(B) interested entities, including—

(i) coal producers;

(ii) industries using coal;

(iii) organizations that promote coal or
advanced coal technologies;

(iv) environmental organizations;

(v) organizations representing workers;
and

(vi) organizations representing consum-
ers.

(4) Existing units

In the case of projects at units in existence
on August 8, 2005, in lieu of the thermal effi-
ciency requirements described in paragraphs
1)B)EDHAV) and (2)(B)@i)(IV), the milestones
shall be designed to achieve an overall ther-
mal design efficiency improvement, compared
to the efficiency of the unit as operated, of not

less than—
(A) 7 percent for coal of more than 9,000
Btu;
(B) 6 percent for coal of 7,000 to 9,000 Btu;
or

(C) 4 percent for coal of less than 7,000 Btu.
(5) Administration
(A) Elevation of site

In evaluating project proposals to achieve
thermal efficiency levels established under
paragraphs (1)(B)(i) and (2)(B)(i) and in de-
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termining progress towards thermal effi-
ciency milestones under paragraphs
(LHBDHAV), (2)(B)({EiI)(AV), and (4), the Sec-
retary shall take into account and make ad-
justments for the elevation of the site at
which a project is proposed to be con-
structed.

(B) Applicability of milestones

In applying the thermal efficiency mile-
stones under paragraphs (1)(B){i)IV),
(2)(B)(ii)(IV), and (4) to projects that sepa-
rate and capture at least 50 percent of the
potential emissions of carbon dioxide by a
facility, the energy used for separation and
capture of carbon dioxide shall not be count-
ed in calculating the thermal efficiency.

(C) Permitted uses

In carrying out this section, the Secretary
may give priority to projects that include,
as part of the project—

(i) the separation or capture of carbon
dioxide; or

(ii) the reduction of the demand for nat-
ural gas if deployed.

(c) Financial criteria

The Secretary shall not provide financial as-
sistance under this part for a project unless the
recipient documents to the satisfaction of the
Secretary that—

(1) the recipient is financially responsible;

(2) the recipient will provide sufficient infor-
mation to the Secretary to enable the Sec-
retary to ensure that the funds are spent effi-
ciently and effectively; and

(3) a market exists for the technology being
demonstrated or applied, as evidenced by
statements of interest in writing from poten-
tial purchasers of the technology.

(d) Financial assistance

The Secretary shall provide financial assist-
ance to projects that, as determined by the Sec-
retary—

(1) meet the requirements of subsections (a),

(b), and (c); and

(2) are likely—

(A) to achieve overall cost reductions in
the use of coal to generate useful forms of
energy or chemical feedstocks;

(B) to improve the competitiveness of coal
among various forms of energy in order to
maintain a diversity of fuel choices in the
United States to meet electricity generation
requirements; and

(C) to demonstrate methods and equip-
ment that are applicable to 25 percent of the
electricity generating facilities, using var-
ious types of coal, that use coal as the pri-
mary feedstock as of August 8, 2005.

(e) Cost-sharing
In carrying out this part, the Secretary shall

require cost sharing in accordance with section
16352 of this title.

(f) Scheduled completion of selected projects
(1) In general
In selecting a project for financial assistance

under this section, the Secretary shall estab-
lish a reasonable period of time during which
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the owner or operator of the project shall com-
plete the construction or demonstration phase
of the project, as the Secretary determines to
be appropriate.

(2) Condition of financial assistance

The Secretary shall require as a condition of
receipt of any financial assistance under this
part that the recipient of the assistance enter
into an agreement with the Secretary not to
request an extension of the time period estab-
lished for the project by the Secretary under
paragraph (1).

(3) Extension of time period

(A) In general

Subject to subparagraph (B), the Secretary
may extend the time period established
under paragraph (1) if the Secretary deter-
mines, in the sole discretion of the Sec-
retary, that the owner or operator of the
project cannot complete the construction or
demonstration phase of the project within
the time period due to circumstances beyond
the control of the owner or operator.

(B) Limitation

The Secretary shall not extend a time pe-
riod under subparagraph (A) by more than 4
years.

(g) Fee title

The Secretary may vest fee title or other
property interests acquired under cost-share
clean coal power initiative agreements under
this part in any entity, including the United
States.

(h) Data protection

For a period not exceeding 5 years after com-
pletion of the operations phase of a cooperative
agreement, the Secretary may provide appro-
priate protections (including exemptions from
subchapter II of chapter 5 of title 5) against the
dissemination of information that—

(1) results from demonstration activities
carried out under the clean coal power initia-
tive program; and

(2) would be a trade secret or commercial or
financial information that is privileged or con-
fidential if the information had been obtained
from and first produced by a non-Federal
party participating in a clean coal power ini-
tiative project.

(i) Applicability

No technology, or level of emission reduction,
solely by reason of the use of the technology, or
the achievement of the emission reduction, by 1
or more facilities receiving assistance under this
Act, shall be considered to be—

(1) adequately demonstrated for purposes of
section 7411 of this title;

(2) achievable for purposes of section 7479 of
this title; or

(3) achievable in practice for purposes of sec-
tion 7501 of this title.

(Pub. L. 109-58, title IV, §402, Aug. 8, 2005, 119
Stat. 7560; Pub. L. 110-140, title VI, §653, Dec. 19,
2007, 121 Stat. 1695.)

REFERENCES IN TEXT

This Act, referred to in subsec. (i), is Pub. L. 109-58,
Aug. 8, 2005, 119 Stat. 594, as amended, known as the En-
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65
ergy Policy Act of 2005, which enacted this chapter and
enacted, amended, and repealed numerous other sec-
tions and notes in the Code. For complete classification
of this Act to the Code, see Short Title note set out
under section 15801 of this title and Tables.

AMENDMENTS

2007—Subsec. (b)(1)(B)({i)(T). Pub. L. 110-140 added
subcl. (I) and struck out former subcl. (I) which read as
follows: ‘“‘to remove at least 99 percent of sulfur diox-
ide;”.

EFFECTIVE DATE OF 2007 AMENDMENT

Amendment by Pub. L. 110-140 effective on the date
that is 1 day after Dec. 19, 2007, see section 1601 of Pub.
L. 110-140, set out as an Effective Date note under sec-
tion 1824 of Title 2, The Congress.

§15963. Report

Not later than 1 year after August 8, 2005, and
once every 2 years thereafter through 2014, the
Secretary, in consultation with other appro-
priate Federal agencies, shall submit to Con-
gress a report describing—

(1) the technical milestones set forth in sec-
tion 15962 of this title and how those mile-
stones ensure progress toward meeting the re-
quirements of subsections (b)(1)(B) and (b)(2)
of section 15962 of this title; and

(2) the status of projects funded under this
part.

(Pub. L. 109-58, title IV, §403, Aug. 8, 2005, 119
Stat. 7563.)

§ 15964. Clean coal centers of excellence

(a) In general

As part of the clean coal power initiative, the
Secretary shall award competitive, merit-based
grants to institutions of higher education for
the establishment of centers of excellence for
energy systems of the future.

(b) Basis for grants

The Secretary shall award grants under this
section to institutions of higher education that
show the greatest potential for advancing new
clean coal technologies.

(Pub. L. 109-58, title IV, §404, Aug. 8, 2005, 119
Stat. 7563.)

§ 15965. Time limit for award; extension

If a Clean Coal Power Initiative project se-
lected after March 11, 2009, for negotiation under
this or any other Act in any fiscal year, is not
awarded within 2 years from the date the appli-
cation was selected, negotiations shall cease and
the Federal funds committed to the application
shall be retained by the Department for future
coal-related research, development and dem-
onstration projects, except that the time limit
may be extended at the Secretary’s discretion
for matters outside the control of the applicant,
or if the Secretary determines that extension of
the time limit is in the public interest.

(Pub. L. 111-8, div. C, title III, Mar. 11, 2009, 123
Stat. 616.)

CODIFICATION

Section was enacted as part of the Energy and Water
Development and Related Agencies Appropriations Act,
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Subsec. (h). Pub. L. 95-190, §14(a)(5), redesignated sub-
sec. (g), added by Pub. L. 95-95, §108(g), as (h). Former
subsec. (h) redesignated (i).

Subsec. (i). Pub. L. 95-190, §14(a)(b), redesignated sub-
sec. (h), added by Pub. L. 95-95, §108(g), as (i). Former
subsec. (i) redesignated (j) and amended.

Subsec. (j). Pub. L. 95-190 §14(a)(5), (6), redesignated
subsec. (i), added by Pub. L. 95-95, §108(g), as (j) and in
subsec. (j) as so redesignated, substituted ‘‘will enable
such source” for ‘‘at such source will enable it”.

1974—Subsec. (a)(3). Pub. L. 93-319, §4(a), designated
existing provisions as subpar. (A) and added subpar. (B).

Subsec. (c). Pub. L. 93-319, §4(b), designated existing
provisions as par. (1) and existing pars. (1), (2), and (3)
as subpars. (A), (B), and (C), respectively, of such redes-
ignated par. (1), and added par. (2).

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

PENDING ACTIONS AND PROCEEDINGS

Suits, actions, and other proceedings lawfully com-
menced by or against the Administrator or any other
officer or employee of the United States in his official
capacity or in relation to the discharge of his official
duties under act July 14, 1955, the Clean Air Act, as in
effect immediately prior to the enactment of Pub. L.
95-95 [Aug. 7, 1977], not to abate by reason of the taking
effect of Pub. L. 95-95, see section 406(a) of Pub. L.
95-95, set out as an Effective Date of 1977 Amendment
note under section 7401 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

MODIFICATION OR RESCISSION OF IMPLEMENTATION
PLANS APPROVED AND IN EFFECT PRIOR TO AUG. T,
1977

Nothing in the Clean Air Act Amendments of 1977
[Pub. L. 95-95] to affect any requirement of an approved
implementation plan under this section or any other
provision in effect under this chapter before Aug. 7,
1977, until modified or rescinded in accordance with
this chapter as amended by the Clean Air Act Amend-
ments of 1977, see section 406(c) of Pub. L. 95-95, set out
as an Effective Date of 1977 Amendment note under sec-
tion 7401 of this title.

SAVINGS PROVISION

Pub. L. 91-604, §16, Dec. 31, 1970, 84 Stat. 1713, provided
that:

“(a)(1) Any implementation plan adopted by any
State and submitted to the Secretary of Health, Edu-
cation, and Welfare, or to the Administrator pursuant
to the Clean Air Act [this chapter] prior to enactment
of this Act [Dec. 31, 1970] may be approved under sec-
tion 110 of the Clean Air Act [this section] (as amended
by this Act) [Pub. L. 91-604] and shall remain in effect,
unless the Administrator determines that such imple-
mentation plan, or any portion thereof, is not consist-
ent with applicable requirements of the Clean Air Act
[this chapter] (as amended by this Act) and will not
provide for the attainment of national primary ambi-
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ent air quality standards in the time required by such
Act. If the Administrator so determines, he shall, with-
in 90 days after promulgation of any national ambient
air quality standards pursuant to section 109(a) of the
Clean Air Act [section 7409(a) of this title], notify the
State and specify in what respects changes are needed
to meet the additional requirements of such Act, in-
cluding requirements to implement national secondary
ambient air quality standards. If such changes are not
adopted by the State after public hearings and within
six months after such notification, the Administrator
shall promulgate such changes pursuant to section
110(c) of such Act [subsec. (¢) of this section].

‘“(2) The amendments made by section 4(b) [amending
sections 7403 and 7415 of this title] shall not be con-
strued as repealing or modifying the powers of the Ad-
ministrator with respect to any conference convened
under section 108(d) of the Clean Air Act [section 7415
of this title] before the date of enactment of this Act
[Dec. 31, 1970].

‘“(b) Regulations or standards issued under this title
II of the Clean Air Act [subchapter II of this chapter]
prior to the enactment of this Act [Dec. 31, 1970] shall
continue in effect until revised by the Administrator
consistent with the purposes of such Act [this chap-
ter].”

FEDERAL ENERGY ADMINISTRATOR

‘“‘Federal Energy Administrator’’, for purposes of this
chapter, to mean Administrator of Federal Energy Ad-
ministration established by Pub. L. 93-275, May 7, 1974,
88 Stat. 97, which is classified to section 761 et seq. of
Title 15, Commerce and Trade, but with the term to
mean any officer of the United States designated as
such by the President until Federal Energy Adminis-
trator takes office and after Federal Energy Adminis-
tration ceases to exist, see section 798 of Title 15, Com-
merce and Trade.

Federal Energy Administration terminated and func-
tions vested by law in Administrator thereof trans-
ferred to Secretary of Energy (unless otherwise specifi-
cally provided) by sections 7151(a) and 7293 of this title.

§7411. Standards of performance for new station-
ary sources

(a) Definitions

For purposes of this section:

(1) The term ‘‘standard of performance”
means a standard for emissions of air pollut-
ants which reflects the degree of emission lim-
itation achievable through the application of
the best system of emission reduction which
(taking into account the cost of achieving
such reduction and any nonair quality health
and environmental impact and energy require-
ments) the Administrator determines has been
adequately demonstrated.

(2) The term ‘‘new source’” means any sta-
tionary source, the construction or modifica-
tion of which is commenced after the publica-
tion of regulations (or, if earlier, proposed reg-
ulations) prescribing a standard of perform-
ance under this section which will be applica-
ble to such source.

(3) The term ‘‘stationary source’’ means any
building, structure, facility, or installation
which emits or may emit any air pollutant.
Nothing in subchapter II of this chapter relat-
ing to nonroad engines shall be construed to
apply to stationary internal combustion en-
gines.

(4) The term ‘‘modification’” means any
physical change in, or change in the method of
operation of, a stationary source which in-
creases the amount of any air pollutant emit-
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ted by such source or which results in the
emission of any air pollutant not previously
emitted.

(5) The term ‘‘owner or operator’” means any
person who owns, leases, operates, controls, or
supervises a stationary source.

(6) The term ‘‘existing source’” means any
stationary source other than a new source.

(7) The term ‘‘technological system of con-
tinuous emission reduction” means—

(A) a technological process for production
or operation by any source which is inher-
ently low-polluting or nonpolluting, or

(B) a technological system for continuous
reduction of the pollution generated by a
source before such pollution is emitted into
the ambient air, including precombustion
cleaning or treatment of fuels.

(8) A conversion to coal (A) by reason of an
order under section 2(a) of the Energy Supply
and Environmental Coordination Act of 1974
[156 U.S.C. 792(a)] or any amendment thereto,
or any subsequent enactment which super-
sedes such Act [15 U.S.C. 791 et seq.], or (B)
which qualifies under section 7413(d)(5)(A)({i)?1
of this title, shall not be deemed to be a modi-
fication for purposes of paragraphs (2) and (4)
of this subsection.

(b) List of categories of stationary sources;
standards of performance; information on
pollution control techniques; sources owned
or operated by United States; particular sys-
tems; revised standards

(1)(A) The Administrator shall, within 90 days
after December 31, 1970, publish (and from time
to time thereafter shall revise) a list of cat-
egories of stationary sources. He shall include a
category of sources in such list if in his judg-
ment it causes, or contributes significantly to,
air pollution which may reasonably be antici-
pated to endanger public health or welfare.

(B) Within one year after the inclusion of a
category of stationary sources in a list under
subparagraph (A), the Administrator shall pub-
lish proposed regulations, establishing Federal
standards of performance for new sources within
such category. The Administrator shall afford
interested persons an opportunity for written
comment on such proposed regulations. After
considering such comments, he shall promul-
gate, within one year after such publication,
such standards with such modifications as he
deems appropriate. The Administrator shall, at
least every 8 years, review and, if appropriate,
revise such standards following the procedure
required by this subsection for promulgation of
such standards. Notwithstanding the require-
ments of the previous sentence, the Adminis-
trator need not review any such standard if the
Administrator determines that such review is
not appropriate in light of readily available in-
formation on the efficacy of such standard.
Standards of performance or revisions thereof
shall become effective upon promulgation. When
implementation and enforcement of any require-
ment of this chapter indicate that emission lim-
itations and percent reductions beyond those re-
quired by the standards promulgated under this

1See References in Text note below.
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section are achieved in practice, the Adminis-
trator shall, when revising standards promul-
gated under this section, consider the emission
limitations and percent reductions achieved in
practice.

(2) The Administrator may distinguish among
classes, types, and sizes within categories of new
sources for the purpose of establishing such
standards.

(3) The Administrator shall, from time to
time, issue information on pollution control
techniques for categories of new sources and air
pollutants subject to the provisions of this sec-
tion.

(4) The provisions of this section shall apply to
any new source owned or operated by the United
States.

(5) Except as otherwise authorized under sub-
section (h) of this section, nothing in this sec-
tion shall be construed to require, or to author-
ize the Administrator to require, any new or
modified source to install and operate any par-
ticular technological system of continuous
emission reduction to comply with any new
source standard of performance.

(6) The revised standards of performance re-
quired by enactment of subsection (a)(1)(A)@{)
and (ii)® of this section shall be promulgated not
later than one year after August 7, 1977. Any
new or modified fossil fuel fired stationary
source which commences construction prior to
the date of publication of the proposed revised
standards shall not be required to comply with
such revised standards.

(c) State implementation and enforcement of
standards of performance

(1) Each State may develop and submit to the
Administrator a procedure for implementing
and enforcing standards of performance for new
sources located in such State. If the Adminis-
trator finds the State procedure is adequate, he
shall delegate to such State any authority he
has under this chapter to implement and enforce
such standards.

(2) Nothing in this subsection shall prohibit
the Administrator from enforcing any applicable
standard of performance under this section.

(d) Standards of performance for existing
sources; remaining useful life of source

(1) The Administrator shall prescribe regula-
tions which shall establish a procedure similar
to that provided by section 7410 of this title
under which each State shall submit to the Ad-
ministrator a plan which (A) establishes stand-
ards of performance for any existing source for
any air pollutant (i) for which air quality cri-
teria have not been issued or which is not in-
cluded on a list published under section 7408(a)
of this title or emitted from a source category
which is regulated under section 7412 of this
title but (ii) to which a standard of performance
under this section would apply if such existing
source were a new source, and (B) provides for
the implementation and enforcement of such
standards of performance. Regulations of the
Administrator under this paragraph shall per-
mit the State in applying a standard of perform-
ance to any particular source under a plan sub-
mitted under this paragraph to take into consid-
eration, among other factors, the remaining use-
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ful life of the existing source to which such
standard applies.

(2) The Administrator shall have the same au-
thority—

(A) to prescribe a plan for a State in cases
where the State fails to submit a satisfactory
plan as he would have under section 7410(c) of
this title in the case of failure to submit an
implementation plan, and

(B) to enforce the provisions of such plan in
cases where the State fails to enforce them as
he would have under sections 7413 and 7414 of
this title with respect to an implementation
plan.

In promulgating a standard of performance
under a plan prescribed under this paragraph,
the Administrator shall take into consideration,
among other factors, remaining useful lives of
the sources in the category of sources to which
such standard applies.

(e) Prohibited acts

After the effective date of standards of per-
formance promulgated under this section, it
shall be unlawful for any owner or operator of
any new source to operate such source in viola-
tion of any standard of performance applicable
to such source.

(f) New source standards of performance

(1) For those categories of major stationary
sources that the Administrator listed under sub-
section (b)(1)(A) of this section before November
15, 1990, and for which regulations had not been
proposed by the Administrator by November 15,
1990, the Administrator shall—

(A) propose regulations establishing stand-
ards of performance for at least 25 percent of
such categories of sources within 2 years after
November 15, 1990;

(B) propose regulations establishing stand-
ards of performance for at least 50 percent of
such categories of sources within 4 years after
November 15, 1990; and

(C) propose regulations for the remaining
categories of sources within 6 years after No-
vember 15, 1990.

(2) In determining priorities for promulgating
standards for categories of major stationary
sources for the purpose of paragraph (1), the Ad-
ministrator shall consider—

(A) the quantity of air pollutant emissions
which each such category will emit, or will be
designed to emit;

(B) the extent to which each such pollutant
may reasonably be anticipated to endanger
public health or welfare; and

(C) the mobility and competitive nature of
each such category of sources and the con-
sequent need for nationally applicable new
source standards of performance.

(3) Before promulgating any regulations under
this subsection or listing any category of major
stationary sources as required under this sub-
section, the Administrator shall consult with
appropriate representatives of the Governors
and of State air pollution control agencies.

(g) Revision of regulations

(1) Upon application by the Governor of a
State showing that the Administrator has failed
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to specify in regulations under subsection (f)(1)
of this section any category of major stationary
sources required to be specified under such regu-
lations, the Administrator shall revise such reg-
ulations to specify any such category.

(2) Upon application of the Governor of a
State, showing that any category of stationary
sources which is not included in the list under
subsection (b)(1)(A) of this section contributes
significantly to air pollution which may reason-
ably be anticipated to endanger public health or
welfare (notwithstanding that such category is
not a category of major stationary sources), the
Administrator shall revise such regulations to
specify such category of stationary sources.

(3) Upon application of the Governor of a State
showing that the Administrator has failed to
apply properly the criteria required to be con-
sidered under subsection (f)(2) of this section,
the Administrator shall revise the list under
subsection (b)(1)(A) of this section to apply prop-
erly such criteria.

(4) Upon application of the Governor of a State
showing that—

(A) a new, innovative, or improved tech-
nology or process which achieves greater con-
tinuous emission reduction has been ade-
quately demonstrated for any category of sta-
tionary sources, and

(B) as a result of such technology or process,
the new source standard of performance in ef-
fect under this section for such category no
longer reflects the greatest degree of emission
limitation achievable through application of
the best technological system of continuous
emission reduction which (taking into consid-
eration the cost of achieving such emission re-
duction, and any non-air quality health and
environmental impact and energy require-
ments) has been adequately demonstrated,

the Administrator shall revise such standard of
performance for such category accordingly.

(5) Unless later deadlines for action of the Ad-
ministrator are otherwise prescribed under this
section, the Administrator shall, not later than
three months following the date of receipt of
any application by a Governor of a State, ei-
ther—

(A) find that such application does not con-
tain the requisite showing and deny such ap-
plication, or

(B) grant such application and take the ac-
tion required under this subsection.

(6) Before taking any action required by sub-
section (f) of this section or by this subsection,
the Administrator shall provide notice and op-
portunity for public hearing.

(h) Design, equipment, work practice, or oper-
ational standard; alternative emission limita-
tion

(1) For purposes of this section, if in the judg-
ment of the Administrator, it is not feasible to
prescribe or enforce a standard of performance,
he may instead promulgate a design, equipment,
work practice, or operational standard, or com-
bination thereof, which reflects the best techno-
logical system of continuous emission reduction
which (taking into consideration the cost of
achieving such emission reduction, and any non-
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air quality health and environmental impact
and energy requirements) the Administrator de-
termines has been adequately demonstrated. In
the event the Administrator promulgates a de-
sign or equipment standard under this sub-
section, he shall include as part of such standard
such requirements as will assure the proper op-
eration and maintenance of any such element of
design or equipment.

(2) For the purpose of this subsection, the
phrase ‘‘not feasible to prescribe or enforce a
standard of performance’ means any situation
in which the Administrator determines that (A)
a pollutant or pollutants cannot be emitted
through a conveyance designed and constructed
to emit or capture such pollutant, or that any
requirement for, or use of, such a conveyance
would be inconsistent with any Federal, State,
or local law, or (B) the application of measure-
ment methodology to a particular class of
sources is not practicable due to technological
or economic limitations.

(3) If after notice and opportunity for public
hearing, any person establishes to the satisfac-
tion of the Administrator that an alternative
means of emission limitation will achieve a re-
duction in emissions of any air pollutant at
least equivalent to the reduction in emissions of
such air pollutant achieved under the require-
ments of paragraph (1), the Administrator shall
permit the use of such alternative by the source
for purposes of compliance with this section
with respect to such pollutant.

(4) Any standard promulgated under paragraph
(1) shall be promulgated in terms of standard of
performance whenever it becomes feasible to
promulgate and enforce such standard in such
terms.

(5) Any design, equipment, work practice, or
operational standard, or any combination there-
of, described in this subsection shall be treated
as a standard of performance for purposes of the
provisions of this chapter (other than the provi-
sions of subsection (a) of this section and this
subsection).

(i) Country elevators

Any regulations promulgated by the Adminis-
trator under this section applicable to grain ele-
vators shall not apply to country elevators (as
defined by the Administrator) which have a
storage capacity of less than two million five
hundred thousand bushels.

(j) Innovative technological systems of continu-
ous emission reduction

(1)(A) Any person proposing to own or operate
a new source may request the Administrator for
one or more waivers from the requirements of
this section for such source or any portion
thereof with respect to any air pollutant to en-
courage the use of an innovative technological
system or systems of continuous emission re-
duction. The Administrator may, with the con-
sent of the Governor of the State in which the
source is to be located, grant a waiver under this
paragraph, if the Administrator determines
after notice and opportunity for public hearing,
that—

(i) the proposed system or systems have not
been adequately demonstrated,

(ii) the proposed system or systems will op-
erate effectively and there is a substantial
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likelihood that such system or systems will
achieve greater continuous emission reduction
than that required to be achieved under the
standards of performance which would other-
wise apply, or achieve at least an equivalent
reduction at lower cost in terms of energy,
economic, or nonair quality environmental
impact,

(iii) the owner or operator of the proposed
source has demonstrated to the satisfaction of
the Administrator that the proposed system
will not cause or contribute to an unreason-
able risk to public health, welfare, or safety in
its operation, function, or malfunction, and

(iv) the granting of such waiver is consistent
with the requirements of subparagraph (C).

In making any determination under clause (ii),
the Administrator shall take into account any
previous failure of such system or systems to
operate effectively or to meet any requirement
of the new source performance standards. In de-
termining whether an unreasonable risk exists
under clause (iii), the Administrator shall con-
sider, among other factors, whether and to what
extent the use of the proposed technological sys-
tem will cause, increase, reduce, or eliminate
emissions of any unregulated pollutants; avail-
able methods for reducing or eliminating any
risk to public health, welfare, or safety which
may be associated with the use of such system;
and the availability of other technological sys-
tems which may be used to conform to standards
under this section without causing or contribut-
ing to such unreasonable risk. The Adminis-
trator may conduct such tests and may require
the owner or operator of the proposed source to
conduct such tests and provide such information
as is necessary to carry out clause (iii) of this
subparagraph. Such requirements shall include a
requirement for prompt reporting of the emis-
sion of any unregulated pollutant from a system
if such pollutant was not emitted, or was emit-
ted in significantly lesser amounts without use
of such system.

(B) A waiver under this paragraph shall be
granted on such terms and conditions as the Ad-
ministrator determines to be necessary to as-
sure—

(i) emissions from the source will not pre-
vent attainment and maintenance of any na-
tional ambient air quality standards, and

(ii) proper functioning of the technological
system or systems authorized.

Any such term or condition shall be treated as
a standard of performance for the purposes of
subsection (e) of this section and section 7413 of
this title.

(C) The number of waivers granted under this
paragraph with respect to a proposed techno-
logical system of continuous emission reduction
shall not exceed such number as the Adminis-
trator finds necessary to ascertain whether or
not such system will achieve the conditions
specified in clauses (ii) and (iii) of subparagraph
(A).

(D) A waiver under this paragraph shall extend
to the sooner of—

(i) the date determined by the Adminis-
trator, after consultation with the owner or
operator of the source, taking into consider-
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ation the design, installation, and capital cost
of the technological system or systems being
used, or

(ii) the date on which the Administrator de-
termines that such system has failed to—

(I) achieve at least an equivalent continu-
ous emission reduction to that required to
be achieved under the standards of perform-
ance which would otherwise apply, or

(IT) comply with the condition specified in
paragraph (1)(A)(ii),

and that such failure cannot be corrected.

(E) In carrying out subparagraph (D)(i), the
Administrator shall not permit any waiver for a
source or portion thereof to extend beyond the
date—

(i) seven years after the date on which any
waiver is granted to such source or portion
thereof, or

(ii) four years after the date on which such
source or portion thereof commences oper-
ation,

whichever is earlier.

(F) No waiver under this subsection shall
apply to any portion of a source other than the
portion on which the innovative technological
system or systems of continuous emission re-
duction is used.

(2)(A) If a waiver under paragraph (1) is termi-
nated under clause (ii) of paragraph (1)(D), the
Administrator shall grant an extension of the
requirements of this section for such source for
such minimum period as may be necessary to
comply with the applicable standard of perform-
ance under this section. Such period shall not
extend beyond the date three years from the
time such waiver is terminated.

(B) An extension granted under this paragraph
shall set forth emission limits and a compliance
schedule containing increments of progress
which require compliance with the applicable
standards of performance as expeditiously as
practicable and include such measures as are
necessary and practicable in the interim to min-
imize emissions. Such schedule shall be treated
as a standard of performance for purposes of
subsection (e) of this section and section 7413 of
this title.

(July 14, 1955, ch. 360, title I, §111, as added Pub.
L. 91-604, §4(a), Dec. 31, 1970, 84 Stat. 1683;
amended Pub. L. 92-157, title III, §302(f), Nov. 18,

1971, 85 Stat. 464; Pub. L. 95-95, title I,
§109(a)-(d)(D), (e), (), title IV, §401(b), Aug. 7,
1977, 91 Stat. 697-703, 791, Pub. L. 95-190,

§14(a)(7)—(9), Nov. 16, 1977, 91 Stat. 1399; Pub. L.
95-623, §13(a), Nov. 9, 1978, 92 Stat. 3457; Pub. L.
101-549, title I, §108(e)—(g), title III, §302(a), (b),
title IV, §403(a), Nov. 15, 1990, 104 Stat. 2467, 2574,
2631.)

REFERENCES IN TEXT

Such Act, referred to in subsec. (a)(8), means Pub. L.
93-319, June 22, 1974, 88 Stat. 246, as amended, known as
the Energy Supply and Environmental Coordination
Act of 1974, which is classified principally to chapter
16C (§791 et seq.) of Title 15, Commerce and Trade. For
complete classification of this Act to the Code, see
Short Title note set out under section 791 of Title 15
and Tables.

Section 7413 of this title, referred to in subsec. (a)(8),
was amended generally by Pub. L. 101-549, title VII,
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§701, Nov. 15, 1990, 104 Stat. 2672, and, as so amended,
subsec. (d) of section 7413 no longer relates to final
compliance orders.

Subsection (a)(1) of this section, referred to in subsec.
(b)(6), was amended generally by Pub. L. 101-549, title
VII, §403(a), Nov. 15, 1990, 104 Stat. 2631, and, as so
amended, no longer contains subpars.

CODIFICATION

Section was formerly classified to section 1857c-6 of
this title.

PRIOR PROVISIONS

A prior section 111 of act July 14, 1955, was renum-
bered section 118 by Pub. L. 91-604 and is classified to
section 7418 of this title.

AMENDMENTS

1990—Subsec. (a)(1). Pub. L. 101-549, §403(a), amended
par. (1) generally, substituting provisions defining
‘“‘standard of performance’ with respect to any air pol-
lutant for provisions defining such term with respect to
subsec. (b) fossil fuel fired and other stationary sources
and subsec. (d) particular sources.

Subsec. (a)(3). Pub. L. 101-549, §108(f), inserted at end
‘““Nothing in subchapter II of this chapter relating to
nonroad engines shall be construed to apply to station-
ary internal combustion engines.”

Subsec. (b)(1)(B). Pub. L. 101-549, §108(e)(1), sub-
stituted “Within one year” for “Within 120 days’’,
“within one year’” for ‘“within 90 days’’, and ‘‘every 8
yvears’ for ‘“‘every four years’, inserted before last sen-
tence ‘‘Notwithstanding the requirements of the pre-
vious sentence, the Administrator need not review any
such standard if the Administrator determines that
such review is not appropriate in light of readily avail-
able information on the efficacy of such standard.”,
and inserted at end ‘“When implementation and en-
forcement of any requirement of this chapter indicate
that emission limitations and percent reductions be-
yvond those required by the standards promulgated
under this section are achieved in practice, the Admin-
istrator shall, when revising standards promulgated
under this section, consider the emission limitations
and percent reductions achieved in practice.”

Subsec. (A)(1)(A)(1). Pub. L. 101-549, §302(a), which di-
rected the substitution of *7412(b)”’ for ‘“7412(b)(1)(A)”,
could not be executed, because of the prior amendment
by Pub. L. 101-549, §108(g), see below.

Pub. L. 101-549, §108(g), substituted ‘‘or emitted from
a source category which is regulated under section 7412
of this title” for ‘‘or 7412(b)(1)(A)”’.

Subsec. (f)(1). Pub. L. 101-549, §108(e)(2), amended par.
(1) generally, substituting present provisions for provi-
sions requiring the Administrator to promulgate regu-
lations listing the categories of major stationary
sources not on the required list by Aug. 7, 1977, and reg-
ulations establishing standards of performance for such
categories.

Subsec. (g)(5) to (8). Pub. L. 101-549, §302(b), redesig-
nated par. (7) as (5) and struck out ‘‘or section 7412 of
this title’’ after ‘‘this section’, redesignated par. (8) as
(6), and struck out former pars. (6) and (6) which read
as follows:

‘() Upon application by the Governor of a State
showing that the Administrator has failed to list any
air pollutant which causes, or contributes to, air pollu-
tion which may reasonably be anticipated to result in
an increase in mortality or an increase in serious irre-
versible, or incapacitating reversible, illness as a haz-
ardous air pollutant under section 7412 of this title the
Administrator shall revise the list of hazardous air pol-
lutants under such section to include such pollutant.

‘(6) Upon application by the Governor of a State
showing that any category of stationary sources of a
hazardous air pollutant listed under section 7412 of this
title is not subject to emission standards under such
section, the Administrator shall propose and promul-
gate such emission standards applicable to such cat-
egory of sources.”
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1978—Subsecs. (A)(D)(A)({1), (g)4)(B). Pub. L. 95-623,
§13(a)(2), substituted ‘‘under this section’ for ‘‘under
subsection (b) of this section’’.

Subsec. (h)(5). Pub. L. 95-623, §13(a)(1), added par. (5).

Subsec. (j). Pub. L. 95-623, §13(a)(3), substituted in
pars. (1)(A) and (2)(A) ‘‘standards under this section”
and ‘‘under this section” for ‘‘standards under sub-
section (b) of this section’ and ‘‘under subsection (b) of
this section’’, respectively.

1977—Subsec. (a)(1). Pub. L. 95-95, §109(c)(1)(A), added
subpars. (A), (B), and (C), substituted ‘‘For the purpose
of subparagraphs (A)(i) and (ii) and (B), a standard of
performance shall reflect’” for ‘‘a standard for emis-
sions of air pollutants which reflects’, ‘“‘and the per-
centage reduction achievable’ for ‘‘achievable’’, and
‘“‘technological system of continuous emission reduc-
tion which (taking into consideration the cost of
achieving such emission reduction, and any nonair
quality health and environment impact and energy re-
quirements)”’ for ‘‘system of emission reduction which
(taking into account the cost of achieving such reduc-
tion)”’ in existing provisions, and inserted provision
that, for the purpose of subparagraph (1)(A)({i), any
cleaning of the fuel or reduction in the pollution char-
acteristics of the fuel after extraction and prior to
combustion may be credited, as determined under regu-
lations promulgated by the Administrator, to a source
which burns such fuel.

Subsec. (a)(7). Pub. L. 95-95, §109(c)(1)(B), added par.
(7) defining ‘‘technological system of continuous emis-
sion reduction”.

Pub. L. 9595, §109(f), added par. (7) directing that
under certain circumstances a conversion to coal not
be deemed a modification for purposes of pars. (2) and
4).

Subsec. (a)(7), (8). Pub. L. 95-190, §14(a)(7), redesig-
nated second par. (7) as (8).

Subsec. (b)(1)(A). Pub. L. 95-95, §401(b), substituted
“such list if in his judgment it causes, or contributes
significantly to, air pollution which may reasonably be
anticipated to endanger” for ‘‘such list if he determines
it may contribute significantly to air pollution which
causes or contributes to the endangerment of”’.

Subsec. (b)(1)(B). Pub. L. 95-95, §109(c)(2), substituted
““shall, at least every four years, review and, if appro-
priate,” for ‘“‘may, from time to time,”.

Subsec. (b)(5), (6). Pub. L. 95-95, §109(c)(3), added pars.
(5) and (6).

Subsec. (c)(1). Pub. L. 95-95, §109(d)(1), struck out
‘“‘(except with respect to new sources owned or operated
by the United States)” after ‘“‘implement and enforce
such standards’.

Subsec. (d)(1). Pub. L. 95-95, §109(b)(1), substituted
“standards of performance’” for ‘‘emission standards”
and inserted provisions directing that regulations of
the Administrator permit the State, in applying a
standard of performance to any particular source under
a submitted plan, to take into consideration, among
other factors, the remaining useful life of the existing
source to which the standard applies.

Subsec. (d)(2). Pub. L. 95-95, §109(b)(2), provided that,
in promulgating a standard of performance under a
plan, the Administrator take into consideration,
among other factors, the remaining useful lives of the
sources in the category of sources to which the stand-
ard applies.

Subsecs. (f) to (i). Pub. L. 95-95, §109(a), added sub-
secs. (f) to (1).

Subsecs. (j), (k). Pub. L. 95-190, §14(a)(8), (9), redesig-
nated subsec. (k) as (j) and, as so redesignated, sub-
stituted ‘“(B)”” for ‘“(8)” as designation for second sub-
par. in par. (2). Former subsec. (j), added by Pub. L.
95-95, §109(e), which related to compliance with applica-
ble standards of performance, was struck out.

Pub. L. 95-95, §109(e), added subsec. (k).

1971—Subsec. (b)(1)(B). Pub. L. 92-157 substituted in
first sentence ‘‘publish proposed’ for ‘‘propose’’.

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
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of Pub. L. 95-95, set out as a note under section 7401 of
this title.

REGULATIONS

Pub. L. 101-549, title IV, §403(b), (c), Nov. 15, 1990, 104
Stat. 2631, provided that:

‘“(b) REVISED REGULATIONS.—Not later than three
yvears after the date of enactment of the Clean Air Act
Amendments of 1990 [Nov. 15, 1990], the Administrator
shall promulgate revised regulations for standards of
performance for new fossil fuel fired electric utility
units commencing construction after the date on which
such regulations are proposed that, at a minimum, re-
quire any source subject to such revised standards to
emit sulfur dioxide at a rate not greater than would
have resulted from compliance by such source with the
applicable standards of performance under this section
[amending sections 7411 and 7479 of this title] prior to
such revision.

‘‘(c) APPLICABILITY.—The provisions of subsections (a)
[amending this section] and (b) apply only so long as
the provisions of section 403(e) of the Clean Air Act [42
U.S.C. 7651b(e)] remain in effect.”

TRANSFER OF FUNCTIONS

Enforcement functions of Administrator or other offi-
cial in Environmental Protection Agency related to
compliance with new source performance standards
under this section with respect to pre-construction,
construction, and initial operation of transportation
system for Canadian and Alaskan natural gas trans-
ferred to Federal Inspector, Office of Federal Inspector
for the Alaska Natural Gas Transportation System,
until first anniversary of date of initial operation of
Alaska Natural Gas Transportation System, see Reorg.
Plan No. 1 of 1979, eff. July 1, 1979, §§102(a), 203(a), 44
F.R. 33663, 33666, 93 Stat. 1373, 1376, set out in the Ap-
pendix to Title 5, Government Organization and Em-
ployees. Office of Federal Inspector for the Alaska Nat-
ural Gas Transportation System abolished and func-
tions and authority vested in Inspector transferred to
Secretary of Energy by section 3012(b) of Pub. L.
102-486, set out as an Abolition of Office of Federal In-
spector note under section 719e of Title 15, Commerce
and Trade. Functions and authority vested in Sec-
retary of Energy subsequently transferred to Federal
Coordinator for Alaska Natural Gas Transportation
Projects by section 720d(f) of Title 15.

PENDING ACTIONS AND PROCEEDINGS

Suits, actions, and other proceedings lawfully com-
menced by or against the Administrator or any other
officer or employee of the United States in his official
capacity or in relation to the discharge of his official
duties under act July 14, 1955, the Clean Air Act, as in
effect immediately prior to the enactment of Pub. L.
95-95 [Aug. 7, 1977], not to abate by reason of the taking
effect of Pub. L. 95-95, see section 406(a) of Pub. L.
95-95, set out as an Effective Date of 1977 Amendment
note under section 7401 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,

ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

POWER SECTOR CARBON POLLUTION STANDARDS

Memorandum of President of the United States, June
25, 2013, 78 F.R. 39535, provided:

Page§ 714£lalof 44

(Page 86 of Total)



USCA Case #15-1381

Docum

§7412 TITLE 42—THE PUBLIC

Memorandum for the Administrator of the Environ-
mental Protection Agency

With every passing day, the urgency of addressing cli-
mate change intensifies. I made clear in my State of
the Union address that my Administration is commit-
ted to reducing carbon pollution that causes climate
change, preparing our communities for the conse-
quences of climate change, and speeding the transition
to more sustainable sources of energy.

The Environmental Protection Agency (EPA) has al-
ready undertaken such action with regard to carbon
pollution from the transportation sector, issuing Clean
Air Act standards limiting the greenhouse gas emis-
sions of new cars and light trucks through 2025 and
heavy duty trucks through 2018. The EPA standards
were promulgated in conjunction with the Department
of Transportation, which, at the same time, established
fuel efficiency standards for cars and trucks as part of
a harmonized national program. Both agencies engaged
constructively with auto manufacturers, labor unions,
States, and other stakeholders, and the resulting
standards have received broad support. These standards
will reduce the Nation’s carbon pollution and depend-
ence on oil, and also lead to greater innovation, eco-
nomic growth, and cost savings for American families.

The United States now has the opportunity to ad-
dress carbon pollution from the power sector, which
produces nearly 40 percent of such pollution. As a coun-
try, we can continue our progress in reducing power
plant pollution, thereby improving public health and
protecting the environment, while supplying the reli-
able, affordable power needed for economic growth and
advancing cleaner energy technologies, such as effi-
cient natural gas, nuclear power, renewables such as
wind and solar energy, and clean coal technology.

Investments in these technologies will also strength-
en our economy, as the clean and efficient production
and use of electricity will ensure that it remains reli-
able and affordable for American businesses and fami-
lies.

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, and in order to reduce power plant carbon
pollution, building on actions already underway in
States and the power sector, I hereby direct the follow-
ing:

SECTION 1. Flexible Carbon Pollution Standards for
Power Plants. (a) Carbon Pollution Standards for Fu-
ture Power Plants. On April 13, 2012, the EPA published
a Notice of Proposed Rulemaking entitled ‘‘Standards
of Performance for Greenhouse Gas Emissions for New
Stationary Sources: Electric Utility Generating
Units,” 77 Fed. Reg. 22392. In light of the information
conveyed in more than two million comments on that
proposal and ongoing developments in the industry,
you have indicated EPA’s intention to issue a new pro-
posal. I therefore direct you to issue a new proposal by
no later than September 20, 2013. I further direct you to
issue a final rule in a timely fashion after considering
all public comments, as appropriate.

(b) Carbon Pollution Regulation for Modified, Recon-
structed, and Existing Power Plants. To ensure continued
progress in reducing harmful carbon pollution, I direct
you to use your authority under sections 111(b) and
111(d) of the Clean Air Act to issue standards, regula-
tions, or guidelines, as appropriate, that address carbon
pollution from modified, reconstructed, and existing
power plants and build on State efforts to move toward
a cleaner power sector. In addition, I request that you:

(i) issue proposed carbon pollution standards, regula-
tions, or guidelines, as appropriate, for modified, recon-
structed, and existing power plants by no later than
June 1, 2014;

(ii) issue final standards, regulations, or guidelines,
as appropriate, for modified, reconstructed, and exist-
ing power plants by no later than June 1, 2015; and

(iii) include in the guidelines addressing existing
power plants a requirement that States submit to EPA
the implementation plans required under section 111(d)
of the Clean Air Act and its implementing regulations
by no later than June 30, 2016.
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(c) Development of Standards, Regulations, or Guidelines
for Power Plants. In developing standards, regulations,
or guidelines pursuant to subsection (b) of this section,
and consistent with Executive Orders 12866 of Septem-
ber 30, 1993, as amended, and 13563 of January 18, 2011,
you shall ensure, to the greatest extent possible, that
you:

(i) launch this effort through direct engagement with
States, as they will play a central role in establishing
and implementing standards for existing power plants,
and, at the same time, with leaders in the power sector,
labor leaders, non-governmental organizations, other
experts, tribal officials, other stakeholders, and mem-
bers of the public, on issues informing the design of the
program;

(ii) consistent with achieving regulatory objectives
and taking into account other relevant environmental
regulations and policies that affect the power sector,
tailor regulations and guidelines to reduce costs;

(iii) develop approaches that allow the use of market-
based instruments, performance standards, and other
regulatory flexibilities;

(iv) ensure that the standards enable continued reli-
ance on a range of energy sources and technologies;

(v) ensure that the standards are developed and im-
plemented in a manner consistent with the continued
provision of reliable and affordable electric power for
consumers and businesses; and

(vi) work with the Department of Energy and other
Federal and State agencies to promote the reliable and
affordable provision of electric power through the con-
tinued development and deployment of cleaner tech-
nologies and by increasing energy efficiency, including
through stronger appliance efficiency standards and
other measures.

SEC. 2. General Provisions. (a) This memorandum shall
be implemented consistent with applicable law, includ-
ing international trade obligations, and subject to the
availability of appropriations.

(b) Nothing in this memorandum shall be construed
to impair or otherwise affect:

(i) the authority granted by law to a department,
agency, or the head thereof; or

(ii) the functions of the Director of the Office of Man-
agement and Budget relating to budgetary, administra-
tive, or legislative proposals.

(¢) This memorandum is not intended to, and does
not, create any right or benefit, substantive or proce-
dural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or
entities, its officers, employees, or agents, or any other
person.

(d) You are hereby authorized and directed to publish
this memorandum in the Federal Register.

BARACK OBAMA.

§7412. Hazardous air pollutants
(a) Definitions

For purposes of this section, except subsection
(r) of this section—

(1) Major source

The term ‘‘major source’” means any sta-
tionary source or group of stationary sources
located within a contiguous area and under
common control that emits or has the poten-
tial to emit considering controls, in the aggre-
gate, 10 tons per year or more of any hazard-
ous air pollutant or 25 tons per year or more
of any combination of hazardous air pollut-
ants. The Administrator may establish a less-
er quantity, or in the case of radionuclides dif-
ferent criteria, for a major source than that
specified in the previous sentence, on the basis
of the potency of the air pollutant, persist-
ence, potential for bioaccumulation, other
characteristics of the air pollutant, or other
relevant factors.
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California pilot test program or to specify as ap-
plicable the models, lines, or types of, or mar-
keting or price practices, policies, or strategies
for, vehicles subject to this part. Nothing in this
part shall be construed to give the Adminis-
trator authority to mandate marketing or pric-
ing practices, policies, or strategies for fuels.

(c¢) Tank and fuel system safety

The Secretary of Transportation shall, in ac-
cordance with chapter 301 of title 49, promulgate
applicable regulations regarding the safety and
use of fuel storage cylinders and fuel systems,
including appropriate testing and retesting, in
conversions of motor vehicles.

(d) Consultation with Department of Energy and
Department of Transportation

The Administrator shall coordinate with the
Secretaries of the Department of Energy and the
Department of Transportation in carrying out
the Administrator’s duties under this part.

(July 14, 1955, ch. 360, title II, §250, as added Pub.
L. 101-549, title II, §229(a), Nov. 15, 1990, 104 Stat.
2528.)

CODIFICATION

In subsec. (¢), ‘‘chapter 301 of title 49"’ substituted for
‘““the National Motor Vehicle Traffic Safety Act of 1966
[15 U.S.C. 1381 et seq.]”’, meaning ‘‘the National Traffic
and Motor Vehicle Safety Act of 1966 [15 U.S.C. 1381 et
seq.]”’, on authority of Pub. L. 103-272, §6(b), July 5,
1994, 108 Stat. 1378, the first section of which enacted
subtitles II, III, and V to X of Title 49, Transportation.

SUBCHAPTER III—-GENERAL PROVISIONS
§7601. Administration

(a) Regulations; delegation of powers and duties;
regional officers and employees

(1) The Administrator is authorized to pre-
scribe such regulations as are necessary to carry
out his functions under this chapter. The Ad-
ministrator may delegate to any officer or em-
ployee of the Environmental Protection Agency
such of his powers and duties under this chapter,
except the making of regulations subject to sec-
tion 7607(d) of this title, as he may deem nec-
essary or expedient.

(2) Not later than one year after August 7,
1977, the Administrator shall promulgate regula-
tions establishing general applicable procedures
and policies for regional officers and employees
(including the Regional Administrator) to follow
in carrying out a delegation under paragraph (1),
if any. Such regulations shall be designed—

(A) to assure fairness and uniformity in the
criteria, procedures, and policies applied by
the various regions in implementing and en-
forcing the chapter;

(B) to assure at least an adequate quality
audit of each State’s performance and adher-
ence to the requirements of this chapter in im-
plementing and enforcing the chapter, particu-
larly in the review of new sources and in en-
forcement of the chapter; and

(C) to provide a mechanism for identifying
and standardizing inconsistent or varying cri-
teria, procedures, and policies being employed
by such officers and employees in implement-
ing and enforcing the chapter.
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(b) Detail of Environmental Protection Agency
personnel to air pollution control agencies

Upon the request of an air pollution control
agency, personnel of the Environmental Protec-
tion Agency may be detailed to such agency for
the purpose of carrying out the provisions of
this chapter.

(¢) Payments under grants; installments; ad-
vances or reimbursements

Payments under grants made under this chap-
ter may be made in installments, and in advance
or by way of reimbursement, as may be deter-
mined by the Administrator.

(d) Tribal authority

(1) Subject to the provisions of paragraph (2),
the Administrator—

(A) is authorized to treat Indian tribes as
States under this chapter, except for purposes
of the requirement that makes available for
application by each State no less than one-
half of 1 percent of annual appropriations
under section 7405 of this title; and

(B) may provide any such Indian tribe grant
and contract assistance to carry out functions
provided by this chapter.

(2) The Administrator shall promulgate regu-
lations within 18 months after November 15,
1990, specifying those provisions of this chapter
for which it is appropriate to treat Indian tribes
as States. Such treatment shall be authorized
only if—

(A) the Indian tribe has a governing body
carrying out substantial governmental duties
and powers;

(B) the functions to be exercised by the In-
dian tribe pertain to the management and pro-
tection of air resources within the exterior
boundaries of the reservation or other areas
within the tribe’s jurisdiction; and

(C) the Indian tribe is reasonably expected
to be capable, in the judgment of the Adminis-
trator, of carrying out the functions to be ex-
ercised in a manner consistent with the terms
and purposes of this chapter and all applicable
regulations.

(3) The Administrator may promulgate regula-
tions which establish the elements of tribal im-
plementation plans and procedures for approval
or disapproval of tribal implementation plans
and portions thereof.

(4) In any case in which the Administrator de-
termines that the treatment of Indian tribes as
identical to States is inappropriate or adminis-
tratively infeasible, the Administrator may pro-
vide, by regulation, other means by which the
Administrator will directly administer such pro-
visions so as to achieve the appropriate purpose.

(5) Until such time as the Administrator pro-
mulgates regulations pursuant to this sub-
section, the Administrator may continue to pro-
vide financial assistance to eligible Indian tribes
under section 7405 of this title.

(July 14, 1955, ch. 360, title III, §301, formerly §8,
as added Pub. L. 88-206, §1, Dec. 17, 1963, 77 Stat.
400, renumbered Pub. L. 89-272, title I, §101(4),
Oct. 20, 1965, 79 Stat. 992; amended Pub. L. 90-148,
§2, Nov. 21, 1967, 81 Stat. 504; Pub. L. 91-604,
§§3(b)(2), 15(c)(2), Dec. 31, 1970, 84 Stat. 1677, 1713;
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Pub. L. 95-95, title III, §305(e), Aug. 7, 1977, 91
Stat. 776; Pub. L. 101-549, title I, §§107(d), 108(1),
Nov. 15, 1990, 104 Stat. 2464, 2467.)

CODIFICATION

Section was formerly classified to section 1857g of
this title.

AMENDMENTS

1990—Subsec. (a)(1). Pub. L. 101-549, §108(i), inserted
“‘subject to section 7607(d) of this title” after ‘‘regula-
tions™.

Subsec. (d). Pub. L. 101-549, §107(d), added subsec. (d).

1977—Subsec. (a). Pub. L. 95-95 designated existing
provisions as par. (1) and added par. (2).

1970—Subsec. (a). Pub. L. 91-604, §15(c)(2), substituted
“Administrator’” for ‘‘Secretary’ and ‘“‘Environmental
Protection Agency’ for ‘‘Department of Health, Edu-
cation, and Welfare’’.

Subsec. (b). Pub. L. 91-604, §3(b)(2), substituted ‘“Envi-
ronmental Protection Agency’” for ‘‘Public Health
Service” and struck out provisions covering the pay-
ment of salaries and allowances.

Subsec. (c). Pub. L. 91-604, §15(c)(2), substituted ‘“Ad-
ministrator” for ‘‘Secretary’’.

1967—Pub. L. 90-148 reenacted
change.

section without

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

DISADVANTAGED BUSINESS CONCERNS; USE OF QUOTAS
PROHIBITED

Pub. L. 101-549, title X, Nov. 15, 1990, 104 Stat. 2708,
provided that:

“SEC. 1001. DISADVANTAGED BUSINESS CONCERNS.

‘‘(a) IN GENERAL.—In providing for any research relat-
ing to the requirements of the amendments made by
the Clean Air Act Amendments of 1990 [Pub. L. 101-549,
see Tables for classification] which uses funds of the
Environmental Protection Agency, the Administrator
of the Environmental Protection Agency shall, to the
extent practicable, require that not less than 10 percent
of total Federal funding for such research will be made
available to disadvantaged business concerns.

*“(b) DEFINITION.—

“(1)(A) For purposes of subsection (a), the term ‘dis-

advantaged business concern’ means a concern—

‘(i) which is at least 51 percent owned by one or
more socially and economically disadvantaged indi-
viduals or, in the case of a publicly traded com-
pany, at least 51 percent of the stock of which is
owned by one or more socially and economically
disadvantaged individuals; and

‘(ii) the management and daily business oper-
ations of which are controlled by such individuals.
“(B)(1) A for-profit business concern is presumed to

be a disadvantaged business concern for purposes of
subsection (a) if it is at least 51 percent owned by, or
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in the case of a concern which is a publicly traded

company at least 51 percent of the stock of the com-

pany is owned by, one or more individuals who are
members of the following groups:

“(I) Black Americans.

““(II) Hispanic Americans.

“(III) Native Americans.

“(IV) Asian Americans.

(V) Women.

“(VI) Disabled Americans.

“(ii) The presumption established by clause (i) may
be rebutted with respect to a particular business con-
cern if it is reasonably established that the individual
or individuals referred to in that clause with respect
to that business concern are not experiencing impedi-
ments to establishing or developing such concern as
a result of the individual’s identification as a mem-
ber of a group specified in that clause.

“(C) The following institutions are presumed to be
disadvantaged business concerns for purposes of sub-
section (a):

‘(i) Historically black colleges and universities,
and colleges and universities having a student body
in which 40 percent of the students are Hispanic.

“(ii) Minority institutions (as that term is de-
fined by the Secretary of Education pursuant to the
General Education Provision Act (20 U.S.C. 1221 et
seq.)).

“(iii) Private and voluntary organizations con-
trolled by individuals who are socially and eco-
nomically disadvantaged.

“(D) A joint venture may be considered to be a dis-
advantaged business concern under subsection (a),
notwithstanding the size of such joint venture, if—

‘(i) a party to the joint venture is a disadvan-
taged business concern; and

‘“(ii) that party owns at least 51 percent of the
joint venture.

A person who is not an economically disadvantaged

individual or a disadvantaged business concern, as a

party to a joint venture, may not be a party to more

than 2 awarded contracts in a fiscal year solely by
reason of this subparagraph.

‘“(E) Nothing in this paragraph shall prohibit any
member of a racial or ethnic group that is not listed
in subparagraph (B)(i) from establishing that they
have been impeded in establishing or developing a
business concern as a result of racial or ethnic dis-
crimination.

““SEC. 1002. USE OF QUOTAS PROHIBITED.—Nothing in
this title shall permit or require the use of quotas or a
requirement that has the effect of a quota in determin-
ing eligibility under section 1001.”

§ 7602. Definitions

When used in this chapter—

(a) The term ‘“‘Administrator’” means the Ad-
ministrator of the Environmental Protection
Agency.

(b) The term ‘‘air pollution control agency”
means any of the following:

(1) A single State agency designated by the
Governor of that State as the official State air
pollution control agency for purposes of this
chapter.

(2) An agency established by two or more
States and having substantial powers or duties
pertaining to the prevention and control of air
pollution.

(3) A city, county, or other local government
health authority, or, in the case of any city,
county, or other local government in which
there is an agency other than the health au-
thority charged with responsibility for enforc-
ing ordinances or laws relating to the preven-
tion and control of air pollution, such other
agency.
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emption shall (A) promptly notify the Administrator of
such exemption and the justification therefor; (B) re-
view the necessity for each such exemption annually;
and (C) report to the Administrator annually all such
exemptions in effect. Exemptions granted pursuant to
this section shall be for a period not to exceed one year.
Additional exemptions may be granted for periods not
to exceed one year upon the making of a new deter-
mination by the head of the Federal agency concerned.

(2) The Administrator may, by rule or regulation, ex-
empt any or all Federal agencies from any or all of the
provisions of this Order with respect to any class or
classes of contracts, grants, or loans, which (A) involve
less than specified dollar amounts, or (B) have a mini-
mal potential impact upon the environment, or (C) in-
volve persons who are not prime contractors or direct
recipients of Federal assistance by way of contracts,
grants, or loans.

(b) Federal agencies shall reconsider any exemption
granted under subsection (a) whenever requested to do
so by the Administrator.

(c) The Administrator shall annually notify the
President and the Congress of all exemptions granted,
or in effect, under this Order during the preceding year.

SEC. 9. Related Actions. The imposition of any sanc-
tion or penalty under or pursuant to this Order shall
not relieve any person of any legal duty to comply with
any provisions of the Air Act or the Water Act.

SEC. 10. Applicability. This Order shall not apply to
contracts, grants, or loans involving the use of facili-
ties located outside the United States.

SEC. 11. Uniformity. Rules, regulations, standards, and
guidelines issued pursuant to this order and section 508
of the Water Act [33 U.S.C. 1368] shall, to the maximum
extent feasible, be uniform with regulations issued pur-
suant to this order, Executive Order No. 11602 of June
29, 1971 [formerly set out above], and section 306 of the
Air Act [this section].

SEC. 12. Order Superseded. Executive Order No. 11602 of
June 29, 1971, is hereby superseded.

RICHARD NIXON.

§7607. Administrative proceedings and judicial
review

(a) Administrative subpenas; confidentiality; wit-
nesses

In connection with any determination under
section 7410(f) of this title, or for purposes of ob-
taining information under section 7521(b)(4)1 or
7545(c)(3) of this title, any investigation, mon-
itoring, reporting requirement, entry, compli-
ance inspection, or administrative enforcement
proceeding under the? chapter (including but
not limited to section 7413, section 7414, section
7420, section 7429, section 7477, section 7524, sec-
tion 7525, section 7542, section 7603, or section
7606 of this title),,3 the Administrator may issue
subpenas for the attendance and testimony of
witnesses and the production of relevant papers,
books, and documents, and he may administer
oaths. Except for emission data, upon a showing
satisfactory to the Administrator by such owner
or operator that such papers, books, documents,
or information or particular part thereof, if
made public, would divulge trade secrets or se-
cret processes of such owner or operator, the Ad-
ministrator shall consider such record, report,
or information or particular portion thereof
confidential in accordance with the purposes of
section 1905 of title 18, except that such paper,
book, document, or information may be dis-

1See References in Text note below.
280 in original. Probably should be ‘‘this’’.
350 in original.
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closed to other officers, employees, or author-
ized representatives of the United States con-
cerned with carrying out this chapter, to per-
sons carrying out the National Academy of Sci-
ences’ study and investigation provided for in
section 7521(c) of this title, or when relevant in
any proceeding under this chapter. Witnesses
summoned shall be paid the same fees and mile-
age that are paid witnesses in the courts of the
United States. In case of contumacy or refusal
to obey a subpena served upon any person under
this subparagraph,® the district court of the
United States for any district in which such per-
son is found or resides or transacts business,
upon application by the United States and after
notice to such person, shall have jurisdiction to
issue an order requiring such person to appear
and give testimony before the Administrator to
appear and produce papers, books, and docu-
ments before the Administrator, or both, and
any failure to obey such order of the court may
be punished by such court as a contempt there-
of.

(b) Judicial review

(1) A petition for review of action of the Ad-
ministrator in promulgating any national pri-
mary or secondary ambient air quality stand-
ard, any emission standard or requirement
under section 7412 of this title, any standard of
performance or requirement under section 7411
of this title,,® any standard under section 7521 of
this title (other than a standard required to be
prescribed under section 7521(b)(1) of this title),
any determination under section 7521(b)(5)1 of
this title, any control or prohibition under sec-
tion 7545 of this title, any standard under sec-
tion 7571 of this title, any rule issued under sec-
tion 7413, 7419, or under section 7420 of this title,
or any other nationally applicable regulations
promulgated, or final action taken, by the Ad-
ministrator under this chapter may be filed only
in the United States Court of Appeals for the
District of Columbia. A petition for review of
the Administrator’s action in approving or pro-
mulgating any implementation plan under sec-
tion 7410 of this title or section 7411(d) of this
title, any order under section 7411(j) of this title,
under section 7412 of this title, under section
7419 of this title, or under section 7420 of this
title, or his action under section
1857¢c—10(c)(2)(A), (B), or (C) of this title (as in ef-
fect before August 7, 1977) or under regulations
thereunder, or revising regulations for enhanced
monitoring and compliance certification pro-
grams under section 7414(a)(3) of this title, or
any other final action of the Administrator
under this chapter (including any denial or dis-
approval by the Administrator under subchapter
I of this chapter) which is locally or regionally
applicable may be filed only in the United
States Court of Appeals for the appropriate cir-
cuit. Notwithstanding the preceding sentence a
petition for review of any action referred to in
such sentence may be filed only in the United
States Court of Appeals for the District of Co-
lumbia if such action is based on a determina-
tion of nationwide scope or effect and if in tak-
ing such action the Administrator finds and pub-

4S80 in original. Probably should be ‘‘subsection,”.
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lishes that such action is based on such a deter-
mination. Any petition for review under this
subsection shall be filed within sixty days from
the date notice of such promulgation, approval,
or action appears in the Federal Register, except
that if such petition is based solely on grounds
arising after such sixtieth day, then any peti-
tion for review under this subsection shall be
filed within sixty days after such grounds arise.
The filing of a petition for reconsideration by
the Administrator of any otherwise final rule or
action shall not affect the finality of such rule
or action for purposes of judicial review nor ex-
tend the time within which a petition for judi-
cial review of such rule or action under this sec-
tion may be filed, and shall not postpone the ef-
fectiveness of such rule or action.

(2) Action of the Administrator with respect to
which review could have been obtained under
paragraph (1) shall not be subject to judicial re-
view in civil or criminal proceedings for enforce-
ment. Where a final decision by the Adminis-
trator defers performance of any nondiscretion-
ary statutory action to a later time, any person
may challenge the deferral pursuant to para-
graph (1).

(¢) Additional evidence

In any judicial proceeding in which review is
sought of a determination under this chapter re-
quired to be made on the record after notice and
opportunity for hearing, if any party applies to
the court for leave to adduce additional evi-
dence, and shows to the satisfaction of the court
that such additional evidence is material and
that there were reasonable grounds for the fail-
ure to adduce such evidence in the proceeding
before the Administrator, the court may order
such additional evidence (and evidence in rebut-
tal thereof) to be taken before the Adminis-
trator, in such manner and upon such terms and
conditions as to® the court may deem proper.
The Administrator may modify his findings as
to the facts, or make new findings, by reason of
the additional evidence so taken and he shall
file such modified or new findings, and his rec-
ommendation, if any, for the modification or
setting aside of his original determination, with
the return of such additional evidence.

(d) Rulemaking

(1) This subsection applies to—

(A) the promulgation or revision of any na-
tional ambient air quality standard under sec-
tion 7409 of this title,

(B) the promulgation or revision of an imple-
mentation plan by the Administrator under
section 7410(c) of this title,

(C) the promulgation or revision of any
standard of performance under section 7411 of
this title, or emission standard or limitation
under section 7412(d) of this title, any standard
under section 7412(f) of this title, or any regu-
lation under section 7412(g)(1)(D) and (F) of
this title, or any regulation under section
7412(m) or (n) of this title,

(D) the promulgation of any requirement for
solid waste combustion under section 7429 of
this title,

8S0 in original. The word ‘‘to’’ probably should not appear.
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(E) the promulgation or revision of any reg-
ulation pertaining to any fuel or fuel additive
under section 7545 of this title,

(F) the promulgation or revision of any air-
craft emission standard under section 7571 of
this title,

(G) the promulgation or revision of any reg-
ulation under subchapter IV-A of this chapter
(relating to control of acid deposition),

(H) promulgation or revision of regulations
pertaining to primary nonferrous smelter or-
ders under section 7419 of this title (but not in-
cluding the granting or denying of any such
order),

(I) promulgation or revision of regulations
under subchapter VI of this chapter (relating
to stratosphere and ozone protection),

(J) promulgation or revision of regulations
under part C of subchapter I of this chapter
(relating to prevention of significant deterio-
ration of air quality and protection of
visibility),

(K) promulgation or revision of regulations
under section 7521 of this title and test proce-
dures for new motor vehicles or engines under
section 7525 of this title, and the revision of a
standard under section 7521(a)(3) of this title,

(L) promulgation or revision of regulations
for noncompliance penalties under section 7420
of this title,

(M) promulgation or revision of any regula-
tions promulgated under section 7541 of this
title (relating to warranties and compliance
by vehicles in actual use),

(N) action of the Administrator under sec-
tion 7426 of this title (relating to interstate
pollution abatement),

(O) the promulgation or revision of any reg-
ulation pertaining to consumer and commer-
cial products under section 7511b(e) of this
title,

(P) the promulgation or revision of any reg-
ulation pertaining to field citations under sec-
tion 7413(d)(3) of this title,

(Q) the promulgation or revision of any reg-
ulation pertaining to urban buses or the clean-
fuel vehicle, clean-fuel fleet, and clean fuel
programs under part C of subchapter II of this
chapter,

(R) the promulgation or revision of any reg-
ulation pertaining to nonroad engines or
nonroad vehicles under section 7547 of this
title,

(S) the promulgation or revision of any regu-
lation relating to motor vehicle compliance
program fees under section 7552 of this title,

(T) the promulgation or revision of any reg-
ulation under subchapter IV-A of this chapter
(relating to acid deposition),

(U) the promulgation or revision of any reg-
ulation under section 7511b(f) of this title per-
taining to marine vessels, and

(V) such other actions as the Administrator
may determine.

The provisions of section 553 through 557 and
section 706 of title 5 shall not, except as ex-
pressly provided in this subsection, apply to ac-
tions to which this subsection applies. This sub-
section shall not apply in the case of any rule or
circumstance referred to in subparagraphs (A) or
(B) of subsection 553(b) of title 5.
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(2) Not later than the date of proposal of any
action to which this subsection applies, the Ad-
ministrator shall establish a rulemaking docket
for such action (hereinafter in this subsection
referred to as a ‘‘rule’’). Whenever a rule applies
only within a particular State, a second (iden-
tical) docket shall be simultaneously estab-
lished in the appropriate regional office of the
Environmental Protection Agency.

(3) In the case of any rule to which this sub-
section applies, notice of proposed rulemaking
shall be published in the Federal Register, as
provided under section 553(b) of title 5, shall be
accompanied by a statement of its basis and
purpose and shall specify the period available
for public comment (hereinafter referred to as
the ‘‘comment period’’). The notice of proposed
rulemaking shall also state the docket number,
the location or locations of the docket, and the
times it will be open to public inspection. The
statement of basis and purpose shall include a
summary of—

(A) the factual data on which the proposed
rule is based;

(B) the methodology used in obtaining the
data and in analyzing the data; and

(C) the major legal interpretations and pol-
icy considerations underlying the proposed
rule.

The statement shall also set forth or summarize
and provide a reference to any pertinent find-
ings, recommendations, and comments by the
Scientific Review Committee established under
section 7409(d) of this title and the National
Academy of Sciences, and, if the proposal differs
in any important respect from any of these rec-
ommendations, an explanation of the reasons for
such differences. All data, information, and doc-
uments referred to in this paragraph on which
the proposed rule relies shall be included in the
docket on the date of publication of the pro-
posed rule.

(4)(A) The rulemaking docket required under
paragraph (2) shall be open for inspection by the
public at reasonable times specified in the no-
tice of proposed rulemaking. Any person may
copy documents contained in the docket. The
Administrator shall provide copying facilities
which may be used at the expense of the person
seeking copies, but the Administrator may
waive or reduce such expenses in such instances
as the public interest requires. Any person may
request copies by mail if the person pays the ex-
penses, including personnel costs to do the copy-
ing.

(B)(i) Promptly upon receipt by the agency, all
written comments and documentary informa-
tion on the proposed rule received from any per-
son for inclusion in the docket during the com-
ment period shall be placed in the docket. The
transcript of public hearings, if any, on the pro-
posed rule shall also be included in the docket
promptly upon receipt from the person who
transcribed such hearings. All documents which
become available after the proposed rule has
been published and which the Administrator de-
termines are of central relevance to the rule-
making shall be placed in the docket as soon as
possible after their availability.

(ii) The drafts of proposed rules submitted by
the Administrator to the Office of Management
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and Budget for any interagency review process
prior to proposal of any such rule, all documents
accompanying such drafts, and all written com-
ments thereon by other agencies and all written
responses to such written comments by the Ad-
ministrator shall be placed in the docket no
later than the date of proposal of the rule. The
drafts of the final rule submitted for such review
process prior to promulgation and all such writ-
ten comments thereon, all documents accom-
panying such drafts, and written responses
thereto shall be placed in the docket no later
than the date of promulgation.

(5) In promulgating a rule to which this sub-
section applies (i) the Administrator shall allow
any person to submit written comments, data,
or documentary information; (ii) the Adminis-
trator shall give interested persons an oppor-
tunity for the oral presentation of data, views,
or arguments, in addition to an opportunity to
make written submissions; (iii) a transcript
shall be kept of any oral presentation; and (iv)
the Administrator shall keep the record of such
proceeding open for thirty days after completion
of the proceeding to provide an opportunity for
submission of rebuttal and supplementary infor-
mation.

(6)(A) The promulgated rule shall be accom-
panied by (i) a statement of basis and purpose
like that referred to in paragraph (3) with re-
spect to a proposed rule and (ii) an explanation
of the reasons for any major changes in the pro-
mulgated rule from the proposed rule.

(B) The promulgated rule shall also be accom-
panied by a response to each of the significant
comments, criticisms, and new data submitted
in written or oral presentations during the com-
ment period.

(C) The promulgated rule may not be based (in
part or whole) on any information or data which
has not been placed in the docket as of the date
of such promulgation.

(7T)(A) The record for judicial review shall con-
sist exclusively of the material referred to in
paragraph (3), clause (i) of paragraph (4)(B), and
subparagraphs (A) and (B) of paragraph (6).

(B) Only an objection to a rule or procedure
which was raised with reasonable specificity
during the period for public comment (including
any public hearing) may be raised during judi-
cial review. If the person raising an objection
can demonstrate to the Administrator that it
was impracticable to raise such objection within
such time or if the grounds for such objection
arose after the period for public comment (but
within the time specified for judicial review)
and if such objection is of central relevance to
the outcome of the rule, the Administrator shall
convene a proceeding for reconsideration of the
rule and provide the same procedural rights as
would have been afforded had the information
been available at the time the rule was pro-
posed. If the Administrator refuses to convene
such a proceeding, such person may seek review
of such refusal in the United States court of ap-
peals for the appropriate circuit (as provided in
subsection (b) of this section). Such reconsider-
ation shall not postpone the effectiveness of the
rule. The effectiveness of the rule may be stayed
during such reconsideration, however, by the
Administrator or the court for a period not to
exceed three months.

25 of 44

(Page 92 of Total)



USCA Case #15-1381
Page 6651

Doc
TITLE 42—THE

(8) The sole forum for challenging procedural
determinations made by the Administrator
under this subsection shall be in the United
States court of appeals for the appropriate cir-
cuit (as provided in subsection (b) of this sec-
tion) at the time of the substantive review of
the rule. No interlocutory appeals shall be per-
mitted with respect to such procedural deter-
minations. In reviewing alleged procedural er-
rors, the court may invalidate the rule only if
the errors were so serious and related to matters
of such central relevance to the rule that there
is a substantial likelihood that the rule would
have been significantly changed if such errors
had not been made.

(9) In the case of review of any action of the
Administrator to which this subsection applies,
the court may reverse any such action found to
be—

(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power,
privilege, or immunity;

(C) in excess of statutory jurisdiction, au-
thority, or limitations, or short of statutory
right; or

(D) without observance of procedure re-
quired by law, if (i) such failure to observe
such procedure is arbitrary or capricious, (ii)
the requirement of paragraph (7)(B) has been
met, and (iii) the condition of the last sen-
tence of paragraph (8) is met.

(10) Each statutory deadline for promulgation
of rules to which this subsection applies which
requires promulgation less than six months
after date of proposal may be extended to not
more than six months after date of proposal by
the Administrator upon a determination that
such extension is necessary to afford the public,
and the agency, adequate opportunity to carry
out the purposes of this subsection.

(11) The requirements of this subsection shall
take effect with respect to any rule the proposal
of which occurs after ninety days after August 7,
1977.

(e) Other methods of judicial review not author-
ized

Nothing in this chapter shall be construed to
authorize judicial review of regulations or or-
ders of the Administrator under this chapter, ex-
cept as provided in this section.

(f) Costs

In any judicial proceeding under this section,
the court may award costs of litigation (includ-
ing reasonable attorney and expert witness fees)
whenever it determines that such award is ap-
propriate.

(g) Stay, injunction, or similar relief in proceed-
ings relating to noncompliance penalties

In any action respecting the promulgation of
regulations under section 7420 of this title or the
administration or enforcement of section 7420 of
this title no court shall grant any stay, injunc-
tive, or similar relief before final judgment by
such court in such action.

(h) Public participation

It is the intent of Congress that, consistent
with the policy of subchapter II of chapter 5 of
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title 5, the Administrator in promulgating any
regulation under this chapter, including a regu-
lation subject to a deadline, shall ensure a rea-
sonable period for public participation of at
least 30 days, except as otherwise expressly pro-
vided in section® 7407(d), 7502(a), 7511(a) and (b),
and 7512(a) and (b) of this title.

(July 14, 1955, ch. 360, title III, §307, as added
Pub. L. 91-604, §12(a), Dec. 31, 1970, 84 Stat. 1707;
amended Pub. L. 92-157, title III, §302(a), Nov. 18,
1971, 85 Stat. 464; Pub. L. 93-319, §6(c), June 22,
1974, 88 Stat. 259; Pub. L. 95-95, title III, §§303(d),
305(a), (¢), (H—(h), Aug. 7, 1977, 91 Stat. 772, 776,
777, Pub. L. 95-190, §14(a)(79), (80), Nov. 16, 1977,
91 Stat. 1404; Pub. L. 101-549, title I, §§108(p),
110¢5), title III, §302(g), (h), title VII, §§702(c),
703, 706, 707(h), 710(b), Nov. 15, 1990, 104 Stat. 2469,
2470, 2574, 2681-2684.)

REFERENCES IN TEXT

Section 7521(b)(4) of this title, referred to in subsec.
(a), was repealed by Pub. L. 101-549, title II, §230(2),
Nov. 15, 1990, 104 Stat. 2529.

Section 7521(b)(5) of this title, referred to in subsec.
(b)(1), was repealed by Pub. L. 101-549, title II, §230(3),
Nov. 15, 1990, 104 Stat. 2529.

Section 1857¢-10(c)(2)(A), (B), or (C) of this title (as in
effect before August 7, 1977), referred to in subsec.
(b)(1), was in the original ‘‘section 119(c)(2)(A), (B), or
(C) (as in effect before the date of enactment of the
Clean Air Act Amendments of 1977)’, meaning section
119 of act July 14, 1955, ch. 360, title I, as added June 22,
1974, Pub. L. 93-319, §3, 88 Stat. 248, (which was classi-
fied to section 1857c-10 of this title) as in effect prior to
the enactment of Pub. L. 95-95, Aug. 7, 1977, 91 Stat. 691,
effective Aug. 7, 1977. Section 112(b)(1) of Pub. L. 95-95
repealed section 119 of act July 14, 1955, ch. 360, title I,
as added by Pub. L. 93-319, and provided that all ref-
erences to such section 119 in any subsequent enact-
ment which supersedes Pub. L. 93-319 shall be construed
to refer to section 113(d) of the Clean Air Act and to
paragraph (5) thereof in particular which is classified
to subsec. (d)(b) of section 7413 of this title. Section
7413(d) of this title was subsequently amended gener-
ally by Pub. L. 101-549, title VII, §701, Nov. 15, 1990, 104
Stat. 2672, and, as so amended, no longer relates to
final compliance orders. Section 117(b) of Pub. L. 95-95
added a new section 119 of act July 14, 1955, which is
classified to section 7419 of this title.

Part C of subchapter I of this chapter, referred to in
subsec. (d)(1)(J), was in the original ‘‘subtitle C of title
I, and was translated as reading ‘‘part C of title I’ to
reflect the probable intent of Congress, because title 1
does not contain subtitles.

CODIFICATION

In subsec. (h), ‘““‘subchapter II of chapter 5 of title 5’
was substituted for ‘‘the Administrative Procedures
Act” on authority of Pub. L. 89-554, §7(b), Sept. 6, 1966,
80 Stat. 631, the first section of which enacted Title 5,
Government Organization and Employees.

Section was formerly classified to section 1857h-5 of
this title.

PRIOR PROVISIONS

A prior section 307 of act July 14, 1955, was renum-
bered section 314 by Pub. L. 91-604 and is classified to
section 7614 of this title.

Another prior section 307 of act July 14, 1955, ch. 360,
title III, formerly §14, as added Dec. 17, 1963, Pub. L.
88-206, §1, 77 Stat. 401, was renumbered section 307 by
Pub. L. 89-272, renumbered section 310 by Pub. L. 90-148,
and renumbered section 317 by Pub. L. 91-604, and is set
out as a Short Title note under section 7401 of this
title.
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Page§ 7266070f 44

(Page 93 of Total)



USCA Case #15-1381

Docu

§7607 TITLE 42—THE PUBLIC

AMENDMENTS

1990—Subsec. (a). Pub. L. 101-549, § 703, struck out par.
(1) designation at beginning, inserted provisions au-
thorizing issuance of subpoenas and administration of
oaths for purposes of investigations, monitoring, re-
porting requirements, entries, compliance inspections,
or administrative enforcement proceedings under this
chapter, and struck out ‘“‘or section 7521(b)(5)” after
“‘section 7410(f)”.

Subsec. (b)(1). Pub. L. 101-549, §706(2), which directed
amendment of second sentence by striking ‘‘under sec-
tion 7413(d) of this title”” immediately before ‘‘under
section 7419 of this title”’, was executed by striking
“under section 7413(d) of this title,” before ‘‘under sec-
tion 7419 of this title’’, to reflect the probable intent of
Congress.

Pub. L. 101-549, §706(1), inserted at end: ‘“The filing of
a petition for reconsideration by the Administrator of
any otherwise final rule or action shall not affect the
finality of such rule or action for purposes of judicial
review nor extend the time within which a petition for
judicial review of such rule or action under this section
may be filed, and shall not postpone the effectiveness
of such rule or action.”

Pub. L. 101-549, §702(c), inserted ‘‘or revising regula-
tions for enhanced monitoring and compliance certifi-
cation programs under section 7414(a)(3) of this title,”
before ‘‘or any other final action of the Adminis-
trator”’.

Pub. L. 101-549, §302(g), substituted ‘‘section 7412 for
‘“‘section 7412(c)”.

Subsec. (b)(2). Pub. L. 101-549, §707(h), inserted sen-
tence at end authorizing challenge to deferrals of per-
formance of nondiscretionary statutory actions.

Subsec. (d)(1)(C). Pub. L. 101-549, §110(5)(A), amended
subpar. (C) generally. Prior to amendment, subpar. (C)
read as follows: ‘‘the promulgation or revision of any
standard of performance under section 7411 of this title
or emission standard under section 7412 of this title,”.

Subsec. (A)(1)(D), (E). Pub. L. 101-549, §302(h), added
subpar. (D) and redesignated former subpar. (D) as (E).
Former subpar. (E) redesignated (F).

Subsec. (A)(1)(F). Pub. L. 101-549, §302(h), redesignated
subpar. (E) as (F). Former subpar. (F) redesignated (G).

Pub. L. 101-549, §110(5)(B), amended subpar. (F) gener-
ally. Prior to amendment, subpar. (F) read as follows:
“promulgation or revision of regulations pertaining to
orders for coal conversion under section 7413(d)(5) of
this title (but not including orders granting or denying
any such orders),”.

Subsec. (A)(1)(G), (H). Pub. L. 101-549, §302(h), redesig-
nated subpars. (F) and (G) as (G) and (H), respectively.
Former subpar. (H) redesignated (I).

Subsec. (d)(1)(I). Pub. L. 101-549, §710(b), which di-
rected that subpar. (H) be amended by substituting
“subchapter VI of this chapter’” for ‘‘part B of sub-
chapter I of this chapter’’, was executed by making the
substitution in subpar. (I), to reflect the probable in-
tent of Congress and the intervening redesignation of
subpar. (H) as (I) by Pub. L. 101-549, §302(h), see below.

Pub. L. 101-549, §302(h), redesignated subpar. (H) as
(I). Former subpar. (I) redesignated (J).

Subsec. (d)(1)(J) to (M). Pub. L. 101-549, §302(h), redes-
ignated subpars. (I) to (L) as (J) to (M), respectively.
Former subpar. (M) redesignated (N).

Subsec. (A)(1)(N). Pub. L. 101-549, §302(h), redesignated
subpar. (M) as (N). Former subpar. (N) redesignated (O).

Pub. L. 101-549, §110(5)(C), added subpar. (N) and re-
designated former subpar. (N) as (U).

Subsec. (d)(1)(O) to (T). Pub. L. 101-549, §302(h), redes-
ignated subpars. (N) to (S) as (O) to (T), respectively.
Former subpar. (T) redesignated (U).

Pub. L. 101-549, §110(5)(C), added subpars. (O) to (T).

Subsec. (A)(1)(U). Pub. L. 101-549, §302(h), redesignated
subpar. (T) as (U). Former subpar. (U) redesignated (V).

Pub. L. 101-549, §110(5)(C), redesignated former sub-
par. (N) as (U).

Subsec. (A)(1)(V). Pub. L. 101-549, §302(h), redesignated
subpar. (U) as (V).
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Subsec. (h). Pub. L. 101-549, §108(p), added subsec. (h).

1977—Subsec. (b)(1). Pub. L. 95-190 in text relating to
filing of petitions for review in the United States Court
of Appeals for the District of Columbia inserted provi-
sion respecting requirements under sections 7411 and
7412 of this title, and substituted provisions authorizing
review of any rule issued under section 7413, 7419, or
7420 of this title, for provisions authorizing review of
any rule or order issued under section 7420 of this title,
relating to noncompliance penalties, and in text relat-
ing to filing of petitions for review in the United States
Court of Appeals for the appropriate circuit inserted
provision respecting review under section 7411(j),
7412(c), 7413(d), or 7419 of this title, provision authoriz-
ing review under section 1857c-10(c)(2)(A), (B), or (C) to
the period prior to Aug. 7, 1977, and provisions authoriz-
ing review of denials or disapprovals by the Adminis-
trator under subchapter I of this chapter.

Pub. L. 95-95, §305(c), (h), inserted rules or orders is-
sued under section 7420 of this title (relating to non-
compliance penalties) and any other nationally appli-
cable regulations promulgated, or final action taken,
by the Administrator under this chapter to the enu-
meration of actions of the Administrator for which a
petition for review may be filed only in the United
States Court of Appeals for the District of Columbia,
added the approval or promulgation by the Adminis-
trator of orders under section 7420 of this title, or any
other final action of the Administrator under this
chapter which is locally or regionally applicable to the
enumeration of actions by the Administrator for which
a petition for review may be filed only in the United
States Court of Appeals for the appropriate circuit, in-
serted provision that petitions otherwise capable of
being filed in the Court of Appeals for the appropriate
circuit may be filed only in the Court of Appeals for the
District of Columbia if the action is based on a deter-
mination of nationwide scope, and increased from 30
days to 60 days the period during which the petition
must be filed.

Subsec. (d). Pub. L. 95-95, §305(a), added subsec. (d).

Subsec. (e). Pub. L. 95-95, §303(d), added subsec. (e).

Subsec. (f). Pub. L. 95-95, §305(f), added subsec. (f).

Subsec. (g). Pub. L. 95-95, §305(g), added subsec. (g).

1974—Subsec. (b)(1). Pub. L. 93-319 inserted reference
to the Administrator’s action under section
1857¢-10(c)(2)(A), (B), or (C) of this title or under regula-
tions thereunder and substituted reference to the filing
of a petition within 30 days from the date of promulga-
tion, approval, or action for reference to the filing of a
petition within 30 days from the date of promulgation
or approval.

1971—Subsec. (a)(1). Pub. L. 92-157 substituted ref-
erence to section ‘‘7545(c)(3)”’ for ¢“7545(c)(4)”’ of this
title.

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

TERMINATION OF ADVISORY COMMITTEES

Advisory committees established after Jan. 5, 1973, to
terminate not later than the expiration of the 2-year
period beginning on the date of their establishment,
unless, in the case of a committee established by the
President or an officer of the Federal Government, such
committee is renewed by appropriate action prior to
the expiration of such 2-year period, or in the case of
a committee established by the Congress, its duration
is otherwise provided for by law. See section 14 of Pub.
L. 92-463, Oct. 6, 1972, 86 Stat. 776, set out in the Appen-
dix to Title 5, Government Organization and Employ-
ees.

PENDING ACTIONS AND PROCEEDINGS

Suits, actions, and other proceedings lawfully com-
menced by or against the Administrator or any other
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officer or employee of the United States in his official
capacity or in relation to the discharge of his official
duties under act July 14, 1955, the Clean Air Act, as in
effect immediately prior to the enactment of Pub. L.
95-95 [Aug. 7, 1977], not to abate by reason of the taking
effect of Pub. L. 95-95, see section 406(a) of Pub. L.
95-95, set out as an Effective Date of 1977 Amendment
note under section 7401 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

§7608. Mandatory licensing

Whenever the Attorney General determines,
upon application of the Administrator—
(1) that—

(A) in the implementation of the require-
ments of section 7411, 7412, or 7521 of this
title, a right under any United States letters
patent, which is being used or intended for
public or commercial use and not otherwise
reasonably available, is necessary to enable
any person required to comply with such
limitation to so comply, and

(B) there are no reasonable alternative
methods to accomplish such purpose, and

(2) that the unavailability of such right may
result in a substantial lessening of competi-
tion or tendency to create a monopoly in any
line of commerce in any section of the coun-
try,

the Attorney General may so certify to a dis-
trict court of the United States, which may
issue an order requiring the person who owns
such patent to license it on such reasonable
terms and conditions as the court, after hearing,
may determine. Such certification may be made
to the district court for the district in which the
person owning the patent resides, does business,
or is found.

(July 14, 1955, ch. 360, title III, §308, as added
Pub. L. 91-604, §12(a), Dec. 31, 1970, 84 Stat. 1708.)

CODIFICATION

Section was formerly classified to section 1857h-6 of
this title.

PRIOR PROVISIONS

A prior section 308 of act July 14, 1955, was renum-
bered section 315 by Pub. L. 91-604 and is classified to
section 7615 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
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immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

§7609. Policy review
(a) Environmental impact

The Administrator shall review and comment
in writing on the environmental impact of any
matter relating to duties and responsibilities
granted pursuant to this chapter or other provi-
sions of the authority of the Administrator, con-
tained in any (1) legislation proposed by any
Federal department or agency, (2) newly author-
ized Federal projects for construction and any
major Federal agency action (other than a
project for construction) to which section
4332(2)(C) of this title applies, and (3) proposed
regulations published by any department or
agency of the Federal Government. Such writ-
ten comment shall be made public at the conclu-
sion of any such review.

(b) Unsatisfactory legislation, action, or regula-
tion

In the event the Administrator determines
that any such legislation, action, or regulation
is unsatisfactory from the standpoint of public
health or welfare or environmental quality, he
shall publish his determination and the matter
shall be referred to the Council on Environ-
mental Quality.

(July 14, 1955, ch. 360, title III, §309, as added
Pub. L. 91-604, §12(a), Dec. 31, 1970, 84 Stat. 1709.)

CODIFICATION

Section was formerly classified to section 1857h-7 of
this title.

PRIOR PROVISIONS

A prior section 309 of act July 14, 1955, ch. 360, title
III, formerly §13, as added Dec. 17, 1963, Pub. L. 88-206,
§1, 77 Stat. 401; renumbered §306, Oct. 20, 1965, Pub. L.
89-272, title I, §101(4), 79 Stat. 992; renumbered §309,
Nov. 21, 1967, Pub. L. 90-148, §2, 81 Stat. 506; renumbered
§316, Dec. 31, 1970, Pub. L. 91-604, §12(a), 84 Stat. 1705,
related to appropriations and was classified to section
18571 of this title, prior to repeal by section 306 of Pub.
L. 95-95. See section 7626 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

§7610. Other authority

(a) Authority and responsibilities under other
laws not affected

Except as provided in subsection (b) of this
section, this chapter shall not be construed as
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(§7401 et seq.) of this title. For complete classification
of this Act to the Code, see Short Title note set out
under section 7401 of this title and Tables.

This Act, referred to in subsec. (b)(2), is Pub. L.
102-486, Oct. 24, 1992, 106 Stat. 2776, known as the En-
ergy Policy Act of 1992. For complete classification of
this Act to the Code, see Short Title note set out under
section 13201 of this title and Tables.

§13573. Generation projects
(a) Eligible projects

Projects supported under section 13572(a)(1) of
this title may include—

(1) equipment or processes previously sup-
ported by a Department of Energy program;

(2) advanced combustion equipment and
processes that the Secretary determines will
be cost-effective and could substantially con-
tribute to meeting environmental or energy
needs, including gasification, gasification fuel
cells, gasification coproduction, oxidation
combustion techniques, ultra-supercritical
boilers, and chemical looping; and

(3) hybrid gasification/combustion systems,
including systems integrating fuel cells with
gasification or combustion units.

(b) Criteria

The Secretary shall establish criteria for the
selection of generation projects under section
13572(a)(1) of this title. The Secretary may mod-
ify the criteria as appropriate to reflect im-
provements in equipment, except that the cri-
teria shall not be modified to be less stringent.
The selection criteria shall include—

(1) prioritization of projects whose installa-
tion is likely to result in significant air qual-
ity improvements in nonattainment air qual-
ity areas;

(2) prioritization of projects whose installa-
tion is likely to result in lower emission rates
of pollution;

(3) prioritization of projects that result in
the repowering or replacement of older, less
efficient units;

(4) documented broad interest in the pro-
curement of the equipment and utilization of
the processes used in the projects by owners or
operators of facilities for electricity genera-
tion;

(5) equipment and processes beginning in
2006 through 2011 that are projected to achieve
a thermal efficiency of—

(A) 40 percent for coal of more than 9,000
Btu per pound based on higher heating val-
ues;

(B) 38 percent for coal of 7,000 to 9,000 Btu
per pound passed on higher heating values;
and

(C) 36 percent for coal of less than 7,000 Btu
per pound based on higher heating values;

except that energy used for coproduction or
cogeneration shall not be counted in calculat-
ing the thermal efficiency under this para-
graph; and

(6) equipment and processes beginning in
2012 and 2013 that are projected to achieve a
thermal efficiency of—

(A) 45 percent for coal of more than 9,000
Btu per pound based on higher heating val-
ues;
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(B) 44 percent for coal of 7,000 to 9,000 Btu
per pound passed on higher heating values;
and
(C) 40 percent for coal of less than 7,000 Btu
per pound based on higher heating values;

7842

except that energy used for coproduction or
cogeneration shall not be counted in calculat-
ing the thermal efficiency under this para-
graph.

(c) Program balance and priority

In carrying out the program under section
13572(a)(1) of this title, the Secretary shall en-
sure, to the extent practicable, that—

(1) between 25 percent and 75 percent of the
projects supported are for the sole purpose of
electrical generation; and

(2) priority is given to projects that use elec-
trical generation equipment and processes
that have been developed and demonstrated
and applied in actual production of electricity,
but are not yet cost-competitive, and that
achieve greater efficiency and environmental
performance.

(d) Authorization of appropriations

There are authorized to be appropriated to the
Secretary to carry out section 13572(a)(1) of this
title—

(1) $250,000,000 for fiscal year 2007;

(2) $350,000,000 for fiscal year 2008;

(3) $400,000,000 for each of fiscal years 2009
through 2012; and

(4) $300,000,000 for fiscal year 2013.

(e) Applicability

No technology, or level of emission reduction,
shall be treated as adequately demonstrated for
purposel of section 7411 of this title, achievable
for purposes of section 7479 of this title, or
achievable in practice for purposes of section
7501 of this title solely by reason of the use of
such technology, or the achievement of such
emission reduction, by one or more facilities re-
ceiving assistance under section 13572(a)(1) of
this title.

(Pub. L. 102486, title XXXI, §3103, as added Pub.
L. 109-58, title IV, §421(a), Aug. 8, 2005, 119 Stat.
758.)

§13574. Air quality enhancement program

(a) Eligible projects

Projects supported under section 13572(a)(2) of
this title shall—

(1) utilize technologies that meet relevant
Federal and State clean air requirements ap-
plicable to the unit or facility, including being
adequately demonstrated for purposes of sec-
tion 7411 of this title, achievable for purposes
of section 7479 of this title, or achievable in
practice for purposes of section 7501 of this
title; or

(2) utilize equipment or processes that ex-
ceed relevant Federal or State clean air re-
quirements applicable to the unit or facilities
included in the projects by achieving greater
efficiency or environmental performance.

180 in original. Probably should be ‘‘purposes’.
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(§7401 et seq.) of this title. For complete classification
of this Act to the Code, see Short Title note set out
under section 7401 of this title and Tables.

This Act, referred to in subsec. (b)(2), is Pub. L.
102-486, Oct. 24, 1992, 106 Stat. 2776, known as the En-
ergy Policy Act of 1992. For complete classification of
this Act to the Code, see Short Title note set out under
section 13201 of this title and Tables.

§13573. Generation projects
(a) Eligible projects

Projects supported under section 13572(a)(1) of
this title may include—

(1) equipment or processes previously sup-
ported by a Department of Energy program;

(2) advanced combustion equipment and
processes that the Secretary determines will
be cost-effective and could substantially con-
tribute to meeting environmental or energy
needs, including gasification, gasification fuel
cells, gasification coproduction, oxidation
combustion techniques, ultra-supercritical
boilers, and chemical looping; and

(3) hybrid gasification/combustion systems,
including systems integrating fuel cells with
gasification or combustion units.

(b) Criteria

The Secretary shall establish criteria for the
selection of generation projects under section
13572(a)(1) of this title. The Secretary may mod-
ify the criteria as appropriate to reflect im-
provements in equipment, except that the cri-
teria shall not be modified to be less stringent.
The selection criteria shall include—

(1) prioritization of projects whose installa-
tion is likely to result in significant air qual-
ity improvements in nonattainment air qual-
ity areas;

(2) prioritization of projects whose installa-
tion is likely to result in lower emission rates
of pollution;

(3) prioritization of projects that result in
the repowering or replacement of older, less
efficient units;

(4) documented broad interest in the pro-
curement of the equipment and utilization of
the processes used in the projects by owners or
operators of facilities for electricity genera-
tion;

(5) equipment and processes beginning in
2006 through 2011 that are projected to achieve
a thermal efficiency of—

(A) 40 percent for coal of more than 9,000
Btu per pound based on higher heating val-
ues;

(B) 38 percent for coal of 7,000 to 9,000 Btu
per pound passed on higher heating values;
and

(C) 36 percent for coal of less than 7,000 Btu
per pound based on higher heating values;

except that energy used for coproduction or
cogeneration shall not be counted in calculat-
ing the thermal efficiency under this para-
graph; and

(6) equipment and processes beginning in
2012 and 2013 that are projected to achieve a
thermal efficiency of—

(A) 45 percent for coal of more than 9,000
Btu per pound based on higher heating val-
ues;
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(B) 44 percent for coal of 7,000 to 9,000 Btu
per pound passed on higher heating values;
and
(C) 40 percent for coal of less than 7,000 Btu

per pound based on higher heating values;

except that energy used for coproduction or
cogeneration shall not be counted in calculat-
ing the thermal efficiency under this para-
graph.

(c) Program balance and priority

In carrying out the program under section
13572(a)(1) of this title, the Secretary shall en-
sure, to the extent practicable, that—

(1) between 25 percent and 75 percent of the
projects supported are for the sole purpose of
electrical generation; and

(2) priority is given to projects that use elec-
trical generation equipment and processes
that have been developed and demonstrated
and applied in actual production of electricity,
but are not yet cost-competitive, and that
achieve greater efficiency and environmental
performance.

(d) Authorization of appropriations

There are authorized to be appropriated to the
Secretary to carry out section 13572(a)(1) of this
title—

(1) $250,000,000 for fiscal year 2007;

(2) $350,000,000 for fiscal year 2008;

(3) $400,000,000 for each of fiscal years 2009
through 2012; and

(4) $300,000,000 for fiscal year 2013.

(e) Applicability

No technology, or level of emission reduction,
shall be treated as adequately demonstrated for
purposel of section 7411 of this title, achievable
for purposes of section 7479 of this title, or
achievable in practice for purposes of section
7501 of this title solely by reason of the use of
such technology, or the achievement of such
emission reduction, by one or more facilities re-
ceiving assistance under section 13572(a)(1) of
this title.

(Pub. L. 102486, title XXXI, §3103, as added Pub.
L. 109-58, title IV, §421(a), Aug. 8, 2005, 119 Stat.
758.)

§13574. Air quality enhancement program

(a) Eligible projects

Projects supported under section 13572(a)(2) of
this title shall—

(1) utilize technologies that meet relevant
Federal and State clean air requirements ap-
plicable to the unit or facility, including being
adequately demonstrated for purposes of sec-
tion 7411 of this title, achievable for purposes
of section 7479 of this title, or achievable in
practice for purposes of section 7501 of this
title; or

(2) utilize equipment or processes that ex-
ceed relevant Federal or State clean air re-
quirements applicable to the unit or facilities
included in the projects by achieving greater
efficiency or environmental performance.

180 in original. Probably should be ‘‘purposes’.

Page 30 of 44
P

(Page 97 of Total)



USCA Case #15-1381 Document #16409
Page 7843 TITLE 42—THE PUBLIC
(b) Priority in project selection

In making an award under section 13572(a)(2)
of this title, the Secretary shall give priority
to—

(1) projects whose installation is likely to
result in significant air quality improvements
in nonattainment air quality areas or substan-
tially reduce the emission level of criteria pol-
lutants and mercury air emissions;

(2) projects for pollution control that result
in the mitigation or collection of more than 1
pollutant; and

(3) projects designed to allow the use of the
waste byproducts or other byproducts of the
equipment.

(c) Authorization of appropriations

There are authorized to be appropriated to the
Secretary to carry out section 13572(a)(2) of this
title—

(1) $300,000,000 for fiscal year 2007;

(2) $100,000,000 for fiscal year 2008;

(3) $40,000,000 for fiscal year 2009;

(4) $30,000,000 for fiscal year 2010; and
(5) $30,000,000 for fiscal year 2011.

(d) Applicability

No technology, or level of emission reduction
under subsection (a)(2) of this section shall be
treated as adequately demonstrated for purpose
of Section! 7411 of this title, achievable for pur-
poses of section 7479 of this title, or achievable
in practice for purposes of section 7501 of this
title solely by reason of the use of such tech-
nology, or the achievement of such emission re-
duction, by one or more facilities receiving as-
sistance under section 13572(a)(2) of this title.

(Pub. L. 102-486, title XXXI, §3104, as added Pub.
L. 109-58, title IV, §421(a), Aug. 8, 2005, 119 Stat.
759.)

CHAPTER 135—RESIDENCY AND SERVICE
REQUIREMENTS IN FEDERALLY ASSISTED
HOUSING

SUBCHAPTER I—STANDARDS AND OBLIGATIONS
OF RESIDENCY 1IN FEDERALLY ASSISTED

HOUSING
Sec.
13601. Compliance by owners as condition of Federal

assistance.

13602. Compliance with criteria for occupancy as re-
quirement for tenancy.

13603. Establishment of criteria for occupancy.

13604. Assisted applications.

SUBCHAPTER II—AUTHORITY TO PROVIDE PREF-
ERENCES FOR ELDERLY RESIDENTS AND
UNITS FOR DISABLED RESIDENTS IN CERTAIN
SECTION 8 ASSISTED HOUSING

13611. Authority.

13612. Reservation of units for disabled families.

13613. Secondary preferences.

13614. General availability of units.

13615. Preference within groups.

13616. Prohibition of evictions.

13617. Treatment of covered section 8 housing not
subject to elderly preference.

13618. Treatment of other federally assisted hous-
ing.

13619. “Covered section 8 housing’’ defined.

180 in original. Probably should be ‘‘purposes of section”.
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Sec.

13620. Study.

SUBCHAPTER III—SERVICE COORDINATORS FOR
ELDERLY AND DISABLED RESIDENTS OF FED-
ERALLY ASSISTED HOUSING

13631.
13632.

Requirement to provide service coordinators.
Grants for costs of providing service coordi-
nators in certain federally assisted housing.

SUBCHAPTER IV—GENERAL PROVISIONS

13641. Definitions.
13642. Applicability.
13643. Regulations.

SUBCHAPTER V—SAFETY AND SECURITY IN
PUBLIC AND ASSISTED HOUSING

13661. Screening of applicants for federally assisted
housing.

13662. Termination of tenancy and assistance for il-
legal drug users and alcohol abusers in fed-
erally assisted housing.

13663. Ineligibility of dangerous sex offenders for ad-
mission to public housing.

13664. Definitions.

SUBCHAPTER I—STANDARDS AND OBLIGA-
TIONS OF RESIDENCY IN FEDERALLY AS-
SISTED HOUSING

§13601. Compliance by owners as condition of
Federal assistance

The Secretary of Housing and Urban Develop-
ment shall require owners of federally assisted
housing (as such term is defined in section
13641(2) of this title), as a condition of receiving
housing assistance for such housing, to comply
with the procedures and requirements estab-
lished under this subchapter.

(Pub. L. 102-550, title VI, §641, Oct. 28, 1992, 106
Stat. 3820.)

EFFECTIVE DATE

Chapter applicable upon expiration of 6-month period
beginning Oct. 28, 1992, except as otherwise provided,
see section 13642 of this title.

§13602. Compliance with criteria for occupancy
as requirement for tenancy

In selecting tenants for occupancy of units in
federally assisted housing, an owner of such
housing shall utilize the criteria for occupancy
in federally assisted housing established by the
Secretary, by regulation, under section 13603 of
this title. If an owner determines that an appli-
cant for occupancy in the housing does not meet
such criteria, the owner may deny such appli-
cant occupancy.

(Pub. L. 102-550, title VI, §642, Oct. 28, 1992, 106
Stat. 3821.)

§13603. Establishment of criteria for occupancy

(a) Task force
(1) Establishment

To assist the Secretary in establishing rea-
sonable criteria for occupancy in federally as-
sisted housing, the Secretary shall establish a
task force to review all rules, policy state-
ments, handbooks, technical assistance memo-
randa, and other relevant documents issued by
the Department of Housing and Urban Devel-
opment on the standards and obligations gov-
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XVI. Statutory Authority

The statutory authority for this action
is provided by sections 111, 301, 302,
and 307(d)(1)(C) of the CAA as amended
(42 U.S.C. 7411, 7601, 7602,
7607(d)(1)(C)). This action is also
subject to section 307(d) of the CAA (42
U.S.C. 7607(d)).

List of Subjects

40 CFR Part 60

Environmental protection,
Administrative practice and procedure,
Air pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements.

40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

40 CFR Part 71

Environmental protection,
Administrative practice and procedure,
Air pollution control, Reporting and
recordkeeping requirements.

40 CFR Part 98

Environmental protection,
Greenhouse gases and monitoring,
Reporting and recordkeeping
requirements.

Dated: August 3, 2015.
Gina McCarthy,
Administrator.

For the reasons stated in the
preamble, title 40, chapter I, parts 60,
70, 71, and 98 of the Code of the Federal
Regulations are amended as follows:

PART 60—STANDARDS OF
PERFORMANCE FOR NEW
STATIONARY SOURCES

m 1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2. Section 60.17 is amended by:
m a. Redesignating paragraphs (d)
through (t) as paragraphs (e) through (u)
and adding paragraph (d);
m b. In newly redesignated paragraph
(g), further redesignating paragraph
(g)(15) as paragraph (g)(17) and adding
paragraphs (g)(15) and (16);
m c. In newly redesignated paragraph
(h), revising paragraphs (h)(37), (42),
(46), (138), (187), and (190); and
m c. In newly redesignated paragraph
(m), further redesignating paragraph
(m)(1) as paragraph (m)(2) and adding
paragraph (m)(1).

The revisions and additions read as
follows:

§60.17 Incorporations by reference.
* * * * *

(d) The following material is available
for purchase from the American
National Standards Institute (ANSI), 25
W. 43rd Street, 4th Floor, New York, NY
10036, Telephone (212) 642-4980, and
is also available at the following Web
site: http://www.ansi.org.

(1) ANSI No. C12.20-2010 American
National Standard for Electricity
Meters—0.2 and 0.5 Accuracy Classes
(Approved August 31, 2010), IBR
approved for § 60.5535(d).

(2) [Reserved]

* * * * *

(g] * % %

(15) ASME PTC 22-2014, Gas
Turbines: Performance Test Codes,
(Issued December 31, 2014), IBR
approved for § 60.5580.

(16) ASME PTC 46—-1996,
Performance Test Code on Overall Plant
Performance, (Issued October 15, 1997),
IBR approved for § 60.5580.

* * * * *

(h) * * *

(37) ASTM D388—99 (Reapproved
2004) ¢! Standard Classification of Coals
by Rank, IBR approved for §§ 60.41,
60.45(f), 60.41Da, 60.41b, 60.41c,
60.251, and 60.5580.

* * * * *

(42) ASTM D396-98, Standard
Specification for Fuel Oils, IBR
approved for §§60.41b, 60.41c,
60.111(b), 60.111a(b), and 60.5580.

* * * * *

(46) ASTM D975-08a, Standard
Specification for Diesel Fuel Oils, IBR
approved for §§60.41b 60.41c, and
60.5580.

* * * * *

(138) ASTM D3699-08, Standard
Specification for Kerosine, including
Appendix X1, (Approved September 1,
2008), IBR approved for §§60.41b,
60.41c, and 60.5580.

* * * * *

(187) ASTM D6751—-11b, Standard
Specification for Biodiesel Fuel Blend
Stock (B100) for Middle Distillate Fuels,
including Appendices X1 through X3,
(Approved July 15, 2011), IBR approved
for §§60.41b, 60.41c, and 60.5580.

* * * * *

(190) ASTM D7467-10, Standard
Specification for Diesel Fuel Oil,
Biodiesel Blend (B6 to B20), including
Appendices X1 through X3, (Approved
August 1, 2010), IBR approved for
§§60.41b, 60.41c, and 60.5580.

* * * * *

(m) * *x %

(1) ISO 2314:2009(E), Gas turbines—
Acceptance tests, Third edition
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(December 15, 2009), IBR approved for
§60.5580.

* * * * *

m 3. Part 60 is amended by adding
subpart TTTT to read as follows:

Subpart TTTT—Standards of Performance
for Greenhouse Gas Emissions for Electric
Generating Units

Applicability
Sec.
60.5508 What is the purpose of this

subpart?
60.5509 Am I subject to this subpart?

Emission Standards

60.5515 Which pollutants are regulated by
this subpart?

60.5520 What CO» emissions standard must
I meet?

General Compliance Requirements

60.5525 What are my general requirements
for complying with this subpart?

Monitoring and Compliance Determination
Procedures

60.5535 How do I monitor and collect data
to demonstrate compliance?

60.5540 How do I demonstrate compliance
with my CO» emissions standard and
determine excess emissions?

Notifications, Reports, and Records

60.5550 What notifications must I submit
and when?

60.5555 What reports must I submit and
when?

60.5560 What records must I maintain?

60.5565 In what form and how long must I
keep my records?

Other Requirements and Information

60.5570 What parts of the general

provisions apply to my affected EGU?

60.5575 Who implements and enforces this

subpart?

60.5580 What definitions apply to this

subpart?

Table 1 of Subpart TTTT of Part 60—CO-
Emission Standards for Affected Steam
Generating Units and Integrated
Gasification Combined Cycle Facilities that
Commenced Construction after January 8,
2014 and Reconstruction or Modification
after June 18, 2014

Table 2 of Subpart TTTT of Part 60—CO,
Emission Standards for Affected Stationary
Combustion Turbines that Commenced
Construction after January 8, 2014 and
Reconstruction after June 18, 2014 (Net
Energy Output-based Standards Applicable
as Approved by the Administrator)

Table 3 to Subpart TTTT of Part 60—
Applicability of Subpart A of Part 60
(General Provisions) to Subpart TTTT

Applicability
§60.5508 What is the purpose of this
subpart?

This subpart establishes emission
standards and compliance schedules for

the control of greenhouse gas (GHG)
emissions from a steam generating unit,
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IGCC, or a stationary combustion
turbine that commences construction
after January 8, 2014 or commences
modification or reconstruction after
June 18, 2014. An affected steam
generating unit, IGCC, or stationary
combustion turbine shall, for the
purposes of this subpart, be referred to
as an affected EGU.

§60.5509 Am I subject to this subpart?

(a) Except as provided for in
paragraph (b) of this section, the GHG
standards included in this subpart apply
to any steam generating unit, IGCC, or
stationary combustion turbine that
commenced construction after January
8, 2014 or commenced reconstruction
after June 18, 2014 that meets the
relevant applicability conditions in
paragraphs (a)(1) and (2) of this section.
The GHG standards included in this
subpart also apply to any steam
generating unit or IGCC that
commenced modification after June 18,
2014 that meets the relevant
applicability conditions in paragraphs
(a)(1) and (2) of this section.

(1) Has a base load rating greater than
260 GJ/h (250 MMBtu/h) of fossil fuel
(either alone or in combination with any
other fuel); and

(2) Serves a generator or generators
capable of selling greater than 25 MW of
electricity to a utility power distribution
system.

(b) You are not subject to the
requirements of this subpart if your
affected EGU meets any of the
conditions specified in paragraphs (b)(1)
through (10) of this section.

(1) Your EGU is a steam generating
unit or IGCC that is currently and
always has been subject to a federally
enforceable permit condition limiting
annual net-electric sales to no more than
one-third of its potential electric output
or 219,000 MWh, whichever is greater.

(2) Your EGU is capable of
combusting 50 percent or more non-
fossil fuel and is also subject to a
federally enforceable permit condition
limiting the annual capacity factor for
all fossil fuels combined of 10 percent
(0.10) or less.

(3) Your EGU is a combined heat and
power unit that is subject to a federally
enforceable permit condition limiting
annual net-electric sales to no more than
either 219,000 MWh or the product of
the design efficiency and the potential
electric output, whichever is greater.

(4) Your EGU serves a generator along
with other steam generating unit(s),
IGCC, or stationary combustion
turbine(s) where the effective generation
capacity (determined based on a
prorated output of the base load rating
of each steam generating unit, IGCC, or

stationary combustion turbine) is 25
MW or less.

(5) Your EGU is a municipal waste
combustor that is subject to subpart Eb
of this part.

(6) Your EGU is a commercial or
industrial solid waste incineration unit
that is subject to subpart CCCC of this
part.

(7) Your EGU is a steam generating
unit or IGCC that undergoes a
modification resulting in an hourly
increase in CO, emissions (mass per
hour) of 10 percent or less (2 significant
figures). Modified units that are not
subject to the requirements of this
subpart pursuant to this subsection
continue to be existing units under
section 111 with respect to CO,
emissions standards.

(8) Your EGU is a stationary
combustion turbine that is not capable
of combusting natural gas (e.g., not
connected to a natural gas pipeline).

(9) The proposed Washington County
EGU project described in Air Quality
Permit No. 4911-303-0051-P-01-0
issued by the Georgia Department of
Natural Resources, Environmental
Protection Division, Air Protection
Branch, effective April 8, 2010,
provided that construction had not
commenced for NSPS purposes as of
January 8, 2014.

(10) The proposed Holcomb EGU
project described in Air Emission
Source Construction Permit 0550023
issued by the Kansas Department of
Health and Environment, Division of
Environment, effective December 16,
2010, provided that construction had
not commenced for NSPS purposes as of
January 8, 2014.

Emission Standards

§60.5515 Which pollutants are regulated
by this subpart?

(a) The pollutants regulated by this
subpart are greenhouse gases. The
greenhouse gas standard in this subpart
is in the form of a limitation on
emission of carbon dioxide.

(b) PSD and title V thresholds for
greenhouse gases. (1) For the purposes
of 40 CFR 51.166(b)(49)(ii), with respect
to GHG emissions from affected
facilities, the “pollutant that is subject
to the standard promulgated under
section 111 of the Act” shall be
considered to be the pollutant that
otherwise is subject to regulation under
the Act as defined in §51.166(b)(48) of
this chapter and in any SIP approved by
the EPA that is interpreted to
incorporate, or specifically incorporates,
§51.166(b)(48).

(2) For the purposes of 40 CFR
52.21(b)(50)(ii), with respect to GHG
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emissions from affected facilities, the
“pollutant that is subject to the standard
promulgated under section 111 of the
Act” shall be considered to be the
pollutant that otherwise is subject to
regulation under the Act as defined in
§52.21(b)(49) of this chapter.

(3) For the purposes of 40 CFR 70.2,
with respect to greenhouse gas
emissions from affected facilities, the
“pollutant that is subject to any
standard promulgated under section 111
of the Act” shall be considered to be the
pollutant that otherwise is “subject to
regulation” as defined in 40 CFR 70.2.

(4) For the purposes of 40 CFR 71.2,
with respect to greenhouse gas
emissions from affected facilities, the
“pollutant that is subject to any
standard promulgated under section 111
of the Act” shall be considered to be the
pollutant that otherwise is “subject to
regulation” as defined in 40 CFR 71.2.

§60.5520 What CO, emission standard
must | meet?

(a) For each affected EGU subject to
this subpart, you must not discharge
from the affected EGU any gases that
contain CO, in excess of the applicable
CO; emission standard specified in
Table 1 or 2 of this subpart, consistent
with paragraphs (b), (c), and (d) of this
section, as applicable.

(b) Except as specified in paragraphs
(c) and (d) of this section, you must
comply with the applicable gross energy
output standard, and your operating
permit must include monitoring,
recordkeeping, and reporting
methodologies based on the applicable
gross energy output standard. For the
remainder of this subpart (for sources
that do not qualify under paragraphs (c)
and (d) of this section), where the term
“gross or net energy output” is used, the
term that applies to you is ‘‘gross energy
output.”

(c) As an alternate to meeting the
requirements in paragraph (b) of this
section, an owner or operator of a
stationary combustion turbine may
petition the Administrator in writing to
comply with the alternate applicable net
energy output standard. If the
Administrator grants the petition,
beginning on the date the Administrator
grants the petition, the affected EGU
must comply with the applicable net
energy output-based standard included
in this subpart. Your operating permit
must include monitoring,
recordkeeping, and reporting
methodologies based on the applicable
net energy output standard. For the
remainder of this subpart, where the
term ‘‘gross or net energy output” is
used, the term that applies to you is
“net energy output.” Owners or
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operators complying with the net
output-based standard must petition the
Administrator to switch back to
complying with the gross energy output-
based standard.

(d) Stationary combustion turbines
subject to a heat input-based standard in
Table 2 of this subpart that are only
permitted to burn one or more uniform
fuels, as described in paragraph (d)(1) of
this section, are only subject to the
monitoring requirements in paragraph
(d)(1). All other stationary combustion
turbines subject to a heat input based
standard in Table 2 are subject to the
requirements in paragraph (d)(2) of this
section.

(1) Stationary combustion turbines
that are only permitted to burn fuels
with a consistent chemical composition
(i.e., uniform fuels) that result in a
consistent emission rate of 160 lb CO,/
MMBtu or less are not subject to any
monitoring or reporting requirements
under this subpart. These fuels include,
but are not limited to, natural gas,
methane, butane, butylene, ethane,
ethylene, propane, naphtha, propylene,
jet fuel kerosene, No. 1 fuel oil, No. 2
fuel oil, and biodiesel. Stationary

C0, emission standard =

Where:

CO, emission standard = the emission
standard during the compliance period
in units of Ib/MMBtu.

HTIP,, = the heat input in MMBtu from
natural gas.

HTIP, = the heat input in MMBtu from all
fuels other than natural gas.

120 = allowable emission rate in 1b of CO,/
MMBtu for heat input derived from
natural gas.

160 = allowable emission rate in 1b of CO,/
MMBtu for heat input derived from all
fuels other than natural gas.

(b) At all times you must operate and
maintain each affected EGU, including
associated equipment and monitors, in
a manner consistent with safety and
good air pollution control practice. The
Administrator will determine if you are
using consistent operation and
maintenance procedures based on
information available to the
Administrator that may include, but is
not limited to, fuel use records,
monitoring results, review of operation
and maintenance procedures and
records, review of reports required by
this subpart, and inspection of the EGU.

(c) Within 30 days after the end of the
initial compliance period (i.e., no more
than 30 days after the first 12-operating-
month compliance period), you must

combustion turbines qualifying under
this paragraph are only required to
maintain purchase records for permitted
fuels.

(2) Stationary combustion turbines
permitted to burn fuels that do not have
a consistent chemical composition or
that do not have an emission rate of 160
lb CO,/MMBtu or less (e.g., non-uniform
fuels such as residual oil and non-jet
fuel kerosene) must follow the
monitoring, recordkeeping, and
reporting requirements necessary to
complete the heat input-based
calculations under this subpart.

General Compliance Requirements

§60.5525 What are my general
requirements for complying with this
subpart?

Combustion turbines qualifying under
§60.5520(d)(1) are not subject to any
requirements in this section other than
the requirement to maintain fuel
purchase records for permitted fuel(s).
For all other affected sources,
compliance with the applicable CO,
emission standard of this subpart shall
be determined on a 12-operating-month
rolling average basis. See Table 1 or 2

(120 x HTIP;,4)+(160 x HTIP,)

of this subpart for the applicable CO,
emission standards.

(a) You must be in compliance with
the emission standards in this subpart
that apply to your affected EGU at all
times. However, you must determine
compliance with the emission standards
only at the end of the applicable
operating month, as provided in
paragraph (a)(1) of this section.

(1) For each affected EGU subject to
a CO; emissions standard based on a 12-
operating-month rolling average, you
must determine compliance monthly by
calculating the average CO, emissions
rate for the affected EGU at the end of
the initial and each subsequent 12-
operating-month period.

(2) Consistent with § 60.5520(d)(2), if
your affected stationary combustion
turbine is subject to an input-based CO,
emissions standard, you must determine
the total heat input in million Btus
(MMBtu) from natural gas (HTIP,,) and
the total heat input from all other fuels
combined (HTIP,) using one of the
methods under §60.5535(d)(2). You
must then use the following equation to
determine the applicable emissions
standard during the compliance period:

HTIP,,4+HTIP,

make an initial compliance
determination for your affected EGU(s)
with respect to the applicable emissions
standard in Table 1 or 2 of this subpart,
in accordance with the requirements in
this subpart. The first operating month
included in the initial 12-operating-
month compliance period shall be
determined as follows:

(1) For an affected EGU that
commences commercial operation (as
defined in § 72.2 of this chapter) on or
after October 23, 2015, the first month
of the initial compliance period shall be
the first operating month (as defined in
§60.5580) after the calendar month in
which emissions reporting is required to
begin under:

(i) Section 63.5555(c)(3)(i), for units
subject to the Acid Rain Program; or

(ii) Section 63.5555(c)(3)(ii)(A), for
units that are not in the Acid Rain
Program.

(2) For an affected EGU that has
commenced COMMERCIAL operation
(as defined in § 72.2 of this chapter)
prior to October 23, 2015:

(i) If the date on which emissions
reporting is required to begin under
§ 75.64(a) of this chapter has passed
prior to October 23, 2015, emissions
reporting shall begin according to
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(Eq. 1)

§63.5555(c)(3)(i) (for Acid Rain program
units), or according to
§63.5555(c)(3)(i1)(B) (for units that are
not subject to the Acid Rain Program).
The first month of the initial
compliance period shall be the first
operating month (as defined in
§60.5580) after the calendar month in
which the rule becomes effective; or

(ii) If the date on which emissions
reporting is required to begin under
§ 75.64(a) of this chapter occurs on or
after October 23, 2015, then the first
month of the initial compliance period
shall be the first operating month (as
defined in § 60.5580) after the calendar
month in which emissions reporting is
required to begin under
§63.5555(c)(3)(ii)(A).

(3) For a modified or reconstructed
EGU that becomes subject to this
subpart, the first month of the initial
compliance period shall be the first
operating month (as defined in
§60.5580) after the calendar month in
which emissions reporting is required to
begin under § 63.5555(c)(3)(iii).
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Monitoring and Compliance
Determination Procedures

§60.5535 How do | monitor and collect
data to demonstrate compliance?

(a) Combustion turbines qualifying
under § 60.5520(d)(1) are not subject to
any requirements in this section other
than the requirement to maintain fuel
purchase records for permitted fuel(s). If
your combustion turbine uses non-
uniform fuels as specified under
§60.5520(d)(2), you must monitor heat
input in accordance with paragraph
(c)(1) of this section, and you must
monitor CO, emissions in accordance
with either paragraph (b), (c)(2), or (c)(5)
of this section. For all other affected
sources, you must prepare a monitoring
plan to quantify the hourly CO, mass
emission rate (tons/h), in accordance
with the applicable provisions in
§75.53(g) and (h) of this chapter. The
electronic portion of the monitoring
plan must be submitted using the
ECMPS Client Tool and must be in
place prior to reporting emissions data
and/or the results of monitoring system
certification tests under this subpart.
The monitoring plan must be updated as
necessary. Monitoring plan submittals
must be made by the Designated
Representative (DR), the Alternate DR,
or a delegated agent of the DR (see
§60.5555(c)).

(b) You must determine the hourly
CO; mass emissions in kilograms (kg)
from your affected EGU(s) according to
paragraphs (b)(1) through (5) of this
section, or, if applicable, as provided in
paragraph (c) of this section.

(1) For an affected coal-fired EGU or
for an IGCC unit you must, and for all
other affected EGUs you may, install,
certify, operate, maintain, and calibrate
a CO, continuous emission monitoring
system (CEMS) to directly measure and
record hourly average CO,
concentrations in the affected EGU
exhaust gases emitted to the
atmosphere, and a flow monitoring
system to measure hourly average stack
gas flow rates, according to
§ 75.10(a)(3)(i) of this chapter. As an
alternative to direct measurement of
CO: concentration, provided that your
EGU does not use carbon separation
(e.g., carbon capture and storage), you
may use data from a certified oxygen
(O2) monitor to calculate hourly average
COs concentrations, in accordance with
§ 75.10(a)(3)(iii) of this chapter. If you
measure CO> concentration on a dry
basis, you must also install, certify,
operate, maintain, and calibrate a
continuous moisture monitoring system,
according to § 75.11(b) of this chapter.
Alternatively, you may either use an
appropriate fuel-specific default

moisture value from § 75.11(b) or submit
a petition to the Administrator under

§ 75.66 of this chapter for a site-specific
default moisture value.

(2) For each continuous monitoring
system that you use to determine the
CO, mass emissions, you must meet the
applicable certification and quality
assurance procedures in § 75.20 of this
chapter and appendices A and B to part
75 of this chapter.

(3) You must use only unadjusted
exhaust gas volumetric flow rates to
determine the hourly CO, mass
emissions rate from the affected EGU;
you must not apply the bias adjustment
factors described in Section 7.6.5 of
appendix A to part 75 of this chapter to
the exhaust gas flow rate data.

(4) You must select an appropriate
reference method to setup (characterize)
the flow monitor and to perform the on-
going RATAs, in accordance with part
75 of this chapter. If you use a Type-S
pitot tube or a pitot tube assembly for
the flow RATAs, you must calibrate the
pitot tube or pitot tube assembly; you
may not use the 0.84 default Type-S
pitot tube coefficient specified in
Method 2.

(5) Calculate the hourly CO, mass
emissions (kg) as described in
paragraphs (b)(5)(i) through (iv) of this
section. Perform this calculation only
for “valid operating hours”, as defined
in §60.5540(a)(1).

(i) Begin with the hourly CO, mass
emission rate (tons/h), obtained either
from Equation F-11 in Appendix F to
part 75 of this chapter (if CO»
concentration is measured on a wet
basis), or by following the procedure in
section 4.2 of appendix F to part 75 of
this chapter (if CO, concentration is
measured on a dry basis).

(ii) Next, multiply each hourly CO,
mass emission rate by the EGU or stack
operating time in hours (as defined in
§72.2 of this chapter), to convert it to
tons of CO».

(iii) Finally, multiply the result from
paragraph (b)(5)(ii) of this section by
909.1 to convert it from tons of CO; to
kg. Round off to the nearest kg.

(iv) The hourly CO, tons/h values and
EGU (or stack) operating times used to
calculate CO, mass emissions are
required to be recorded under § 75.57(e)
of this chapter and must be reported
electronically under § 75.64(a)(6) of this
chapter. You must use these data to
calculate the hourly CO, mass
emissions.

(c) If your affected EGU exclusively
combusts liquid fuel and/or gaseous
fuel, as an alternative to complying with
paragraph (b) of this section, you may
determine the hourly CO, mass
emissions according to paragraphs (c)(1)
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through (4) of this section. If you use
non-uniform fuels as specified in
§60.5520(d)(2), you may determine CO»
mass emissions during the compliance
period according to paragraph (c)(5) of
this section.

(1) If you are subject to an output-
based standard and you do not install
CEMS in accordance with paragraph (b)
of this section, you must implement the
applicable procedures in appendix D to
part 75 of this chapter to determine
hourly EGU heat input rates (MMBtu/h),
based on hourly measurements of fuel
flow rate and periodic determinations of
the gross calorific value (GCV) of each
fuel combusted.

(2) For each measured hourly heat
input rate, use Equation G—4 in
appendix G to part 75 of this chapter to
calculate the hourly CO, mass emission
rate (tons/h). You may determine site-
specific carbon-based F-factors (F.)
using Equation F-7b in section 3.3.6 of
appendix F to part 75 of this chapter,
and you may use these F. values in the
emissions calculations instead of using
the default F. values in the Equation G-
4 nomenclature.

(3) For each “valid operating hour”
(as defined in §60.5540(a)(1), multiply
the hourly tons/h CO, mass emission
rate from paragraph (c)(2) of this section
by the EGU or stack operating time in
hours (as defined in § 72.2 of this
chapter), to convert it to tons of CO..
Then, multiply the result by 909.1 to
convert from tons of CO; to kg. Round
off to the nearest two significant figures.

(4) The hourly CO, tons/h values and
EGU (or stack) operating times used to
calculate CO, mass emissions are
required to be recorded under § 75.57(e)
of this chapter and must be reported
electronically under § 75.64(a)(6) of this
chapter. You must use these data to
calculate the hourly CO, mass
emissions.

(5) If you operate a combustion
turbine firing non-uniform fuels, as an
alternative to following paragraphs
(c)(1) through (4) of this section, you
may determine CO, emissions during
the compliance period using one of the
following methods:

(i) Units firing fuel gas may determine
the heat input during the compliance
period following the procedure under
§60.107a(d) and convert this heat input
to CO; emissions using Equation G—4 in
appendix G to part 75 of this chapter.

(ii) You may use the procedure for
determining CO, emissions during the
compliance period based on the use of
the Tier 3 methodology under
§98.33(a)(3) of this chapter.

(d) Consistent with § 60.5520, you
must determine the basis of the
emissions standard that applies to your
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affected source in accordance with
either paragraph (d)(1) or (2) of this
section, as applicable:

(1) If you operate a source subject to
an emissions standard established on an
output basis (e.g., Ib of CO> per gross or
net MWh of energy output), you must
install, calibrate, maintain, and operate
a sufficient number of watt meters to
continuously measure and record the
hourly gross electric output or net
electric output, as applicable, from the
affected EGU(s). These measurements
must be performed using 0.2 class
electricity metering instrumentation and
calibration procedures as specified
under ANSI Standards No. C12.20
(incorporated by reference, see § 60.17).
For a combined heat and power (CHP)
EGU, as defined in § 60.5580, you must
also install, calibrate, maintain, and
operate meters to continuously (i.e.,
hour-by-hour) determine and record the
total useful thermal output. For process
steam applications, you will need to
install, calibrate, maintain, and operate
meters to continuously determine and
record the hourly steam flow rate,
temperature, and pressure. Your plan
shall ensure that you install, calibrate,
maintain, and operate meters to record
each component of the determination,
hour-by-hour.

(2) If you operate a source subject to
an emissions standard established on a
heat-input basis (e.g., 1b CO,/MMBtu)
and your affected source uses non-
uniform heating value fuels as
delineated under § 60.5520(d), you must
determine the total heat input for each
fuel fired during the compliance period
in accordance with one of the following
procedures:

(i) Appendix D to part 75 of this
chapter;

(i1) The procedures for monitoring
heat input under § 60.107a(d);

(iii) If you monitor CO, emissions in
accordance with the Tier 3 methodology
under § 98.33(a)(3) of this chapter, you
may convert your CO, emissions to heat
input using the appropriate emission
factor in Table C-1 of part 98 of this
chapter. If your fuel is not listed in
Table C-1, you must determine a fuel-
specific carbon-based F-factor (F.) in
accordance with section 12.3.2 of EPA
Method 19 of appendix A-7 to this part,
and you must convert your CO,
emissions to heat input using Equation
G—4 in appendix G to part 75 of this
chapter.

(e) Consistent with § 60.5520, if two
or more affected EGUs serve a common
electric generator, you must apportion
the combined hourly gross or net energy
output to the individual affected EGUs
according to the fraction of the total
steam load contributed by each EGU.

Alternatively, if the EGUs are identical,
you may apportion the combined hourly
gross or net electrical load to the
individual EGUs according to the
fraction of the total heat input
contributed by each EGU.

(f) In accordance with §§60.13(g) and
60.5520, if two or more affected EGUs
that implement the continuous emission
monitoring provisions in paragraph (b)
of this section share a common exhaust
gas stack and are subject to the same
emissions standard in Table 1 or 2 of
this subpart, you may monitor the
hourly CO, mass emissions at the
common stack in lieu of monitoring
each EGU separately. If you choose this
option, the hourly gross or net energy
output (electric, thermal, and/or
mechanical, as applicable) must be the
sum of the hourly loads for the
individual affected EGUs and you must
express the operating time as “‘stack
operating hours” (as defined in § 72.2 of
this chapter). If you attain compliance
with the applicable emissions standard
in §60.5520 at the common stack, each
affected EGU sharing the stack is in
compliance.

(g) In accordance with §§60.13(g) and
60.5520 if the exhaust gases from an
affected EGU that implements the
continuous emission monitoring
provisions in paragraph (b) of this
section are emitted to the atmosphere
through multiple stacks (or if the
exhaust gases are routed to a common
stack through multiple ducts and you
elect to monitor in the ducts), you must
monitor the hourly CO, mass emissions
and the “‘stack operating time’” (as
defined in § 72.2 of this chapter) at each
stack or duct separately. In this case,
you must determine compliance with
the applicable emissions standard in
Table 1 or 2 of this subpart by summing
the CO> mass emissions measured at the
individual stacks or ducts and dividing
by the total gross or net energy output
for the affected EGU.

§60.5540 How do | demonstrate
compliance with my CO, emissions
standard and determine excess emissions?
(a) In accordance with §60.5520, if
you are subject to an output-based
emission standard or you burn non-
uniform fuels as specified in
§60.5520(d)(2), you must demonstrate
compliance with the applicable CO,
emission standard in Table 1 or 2 of this
subpart as required in this section. For
the initial and each subsequent 12-
operating-month rolling average
compliance period, you must follow the
procedures in paragraphs (a)(1) through
(7) of this section to calculate the CO,
mass emissions rate for your affected
EGU(s) in units of the applicable
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emissions standard (i.e., either kg/MWh
or lb/MMBtu). You must use the hourly
CO, mass emissions calculated under
§60.5535(b) or (c), as applicable, and
either the generating load data from
§60.5535(d)(1) for output-based
calculations or the heat input data from
§60.5535(d)(2) for heat-input-based
calculations. Combustion turbines firing
non-uniform fuels that contain CO,
prior to combustion (e.g., blast furnace
gas or landfill gas) may sample the fuel
stream to determine the quantity of CO,
present in the fuel prior to combustion
and exclude this portion of the CO»
mass emissions from compliance
determinations.

(1) Each compliance period shall
include only ““valid operating hours” in
the compliance period, i.e., operating
hours for which:

(i) “Valid data” (as defined in
§60.5580) are obtained for all of the
parameters used to determine the hourly
CO> mass emissions (kg) and, if a heat
input-based standard applies, all the
parameters used to determine total heat
input for the hour are also obtained; and

(ii) The corresponding hourly gross or
net energy output value is also valid
data (Note: For hours with no useful
output, zero is considered to be a valid
value).

(2) You must exclude operating hours
in which:

(i) The substitute data provisions of
part 75 of this chapter are applied for
any of the parameters used to determine
the hourly CO, mass emissions or, if a
heat input-based standard applies, for
any parameters used to determine the
hourly heat input; or

(ii) An exceedance of the full-scale
range of a continuous emission
monitoring system occurs for any of the
parameters used to determine the hourly
CO- mass emissions or, if applicable, to
determine the hourly heat input; or

(iii) The total gross or net energy
output (Pgrossmed) 0T, if applicable, the
total heat input is unavailable.

(3) For each compliance period, at
least 95 percent of the operating hours
in the compliance period must be valid
operating hours, as defined in paragraph
(a)(1) of this section.

(4) You must calculate the total CO,
mass emissions by summing the valid
hourly CO; mass emissions values from
§60.5535 for all of the valid operating
hours in the compliance period.

(5) Sources subject to output based
standards. For each valid operating
hour of the compliance period that was
used in paragraph (a)(4) of this section
to calculate the total CO, mass
emissions, you must determine Pgross/met
(the corresponding hourly gross or net
energy output in MWh) according to the
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procedures in paragraphs (a)(3)(i) and
(ii) of this section, as appropriate for the
type of affected EGU(s). For an operating
hour in which a valid CO, mass
emissions value is determined
according to paragraph (a)(1)(i) of this
section, if there is no gross or net
electrical output, but there is
mechanical or useful thermal output,
you must still determine the gross or net
energy output for that hour. In addition,

for an operating hour in which a valid
CO> mass emissions value is determined
according to paragraph (a)(1)(i) of this
section, but there is no (i.e., zero) gross
electrical, mechanical, or useful thermal
output, you must use that hour in the
compliance determination. For hours or
partial hours where the gross electric
output is equal to or less than the
auxiliary loads, net electric output shall
be counted as zero for this calculation.

p _ (Pe)sT+ (Pe)ct + (Pe)ig—(Pe)rpw—(Pe)a
TDF

gross/net

Where:

Pgrossmet = In accordance with § 60.5520, gross
or net energy output of your affected
EGU for each valid operating hour (as
defined in § 60.5540(a)(1)) in MWh.

(Pe)st = Electric energy output plus
mechanical energy output (if any) of
steam turbines in MWh.

(Pe)cr = Electric energy output plus
mechanical energy output (if any) of
stationary combustion turbine(s) in
MWh.

(Pe)ie = Electric energy output plus
mechanical energy output (if any) of
your affected EGU’s integrated
equipment that provides electricity or
mechanical energy to the affected EGU or
auxiliary equipment in MWh.

(Pe)rw = Electric energy used to power boiler
feedwater pumps at steam generating
units in MWh. Not applicable to
stationary combustion turbines, IGCC
EGUs, or EGUs complying with a net
energy output based standard.

(Pe)a = Electric energy used for any auxiliary
loads in MWh. Not applicable for
determining Pgross.

(Pt)ps = Useful thermal output of steam
(measured relative to SATP conditions,
as applicable) that is used for
applications that do not generate
additional electricity, produce
mechanical energy output, or enhance
the performance of the affected EGU.
This is calculated using the equation
specified in paragraph (a)(5)(ii) of this
section in MWh.

(Pt)ur = Non steam useful thermal output
(measured relative to SATP conditions,
as applicable) from heat recovery that is
used for applications other than steam
generation or performance enhancement
of the affected EGU in MWh.

(Pt)ie = Useful thermal output (relative to
SATP conditions, as applicable) from
any integrated equipment is used for
applications that do not generate
additional steam, electricity, produce
mechanical energy output, or enhance
the performance of the affected EGU in
MWh.

TDF = Electric Transmission and Distribution
Factor of 0.95 for a combined heat and
power affected EGU where at least on an
annual basis 20.0 percent of the total
gross or net energy output consists of
electric or direct mechanical output and
20.0 percent of the total gross or net

energy output consists of useful thermal
output on a 12-operating-month rolling
average basis, or 1.0 for all other affected
EGUs.

(ii) If applicable to your affected EGU
(for example, for combined heat and
power), you must calculate (Pt)ps using
the following equation:

_ QmXH
(Pps = =
Where:

Qm = Measured steam flow in kilograms (kg)
(or pounds (Ib)) for the operating hour.

H = Enthalpy of the steam at measured
temperature and pressure (relative to
SATP conditions or the energy in the
condensate return line, as applicable) in
Joules per kilogram (J/kg) (or Btu/lb).

CF = Conversion factor of 3.6 x 10° [/MWh
or 3.413 x 106 Btu/MWh.

(Egq. 3)

(6) Calculation of annual basis for
standard. Sources complying with
energy output-based standards must
calculate the basis (i.e., denominator) of
their actual annual emission rate in
accordance with paragraph (a)(6)(i) of
this section. Sources complying with
heat input based standards must
calculate the basis of their actual annual
emission rate in accordance with
paragraph (a)(6)(ii) of this section.

(i) In accordance with § 60.5520 if you
are subject to an output-based standard,
you must calculate the total gross or net
energy output for the affected EGU’s
compliance period by summing the
hourly gross or net energy output values
for the affected EGU that you
determined under paragraph (a)(5) of
this section for all of the valid operating
hours in the applicable compliance
period.

(ii) If you are subject to a heat input-
based standard, you must calculate the
total heat input for each fuel fired
during the compliance period. The
calculation of total heat input for each
individual fuel must include all valid
operating hours and must also be
consistent with any fuel-specific
procedures specified within your
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+ [(P)ps + (P pr + (Pt)jg ]

(i) Calculate Py ossme: for your affected
EGU using the following equation. All
terms in the equation must be expressed
in units of megawatt-hours (MWh). To
convert each hourly gross or net energy
output (consistent with § 60.5520) value
reported under part 75 of this chapter to
MWh, multiply by the corresponding
EGU or stack operating time.

(Eg. 2)

selected monitoring option under
§60.5535(d)(2).

(7) If you are subject to an output-
based standard, you must calculate the
CO> mass emissions rate for the affected
EGU(s) (kg/MWh) by dividing the total
CO- mass emissions value calculated
according to the procedures in
paragraph (a)(4) of this section by the
total gross or net energy output value
calculated according to the procedures
in paragraph (a)(6)(i) of this section.
Round off the result to two significant
figures if the calculated value is less
than 1,000; round the result to three
significant figures if the calculated value
is greater than 1,000. If you are subject
to a heat input-based standard, you
must calculate the CO, mass emissions
rate for the affected EGU(s) (Ib/MMBtu)
by dividing the total CO, mass
emissions value calculated according to
the procedures in paragraph (a)(4) of
this section by the total heat input
calculated according to the procedures
in paragraph (a)(6)(ii) of this section.
Round off the result to two significant
figures.

(b) In accordance with §60.5520, to
demonstrate compliance with the
applicable CO; emission standard, for
the initial and each subsequent 12-
operating-month compliance period, the
CO; mass emissions rate for your
affected EGU must be determined
according to the procedures specified in
paragraph (a)(1) through (7) of this
section and must be less than or equal
to the applicable CO, emissions
standard in Table 1 or 2 of this part, or
the emissions standard calculated in
accordance with §60.5525(a)(2).

Notification, Reports, and Records
§60.5550 What notifications must | submit
and when?

(a) You must prepare and submit the
notifications specified in §§60.7(a)(1)
and (3) and 60.19, as applicable to your
affected EGU(s) (see Table 3 of this
subpart).
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(b) You must prepare and submit
notifications specified in § 75.61 of this
chapter, as applicable, to your affected
EGUs.

§60.5555 What reports must | submit and
when?

(a) You must prepare and submit
reports according to paragraphs (a)
through (d) of this section, as
applicable.

(1) For affected EGUs that are required
by § 60.5525 to conduct initial and on-
going compliance determinations on a
12-operating-month rolling average
basis, you must submit electronic
quarterly reports as follows. After you
have accumulated the first 12-operating
months for the affected EGU, you must
submit a report for the calendar quarter
that includes the twelfth operating
month no later than 30 days after the
end of that quarter. Thereafter, you must
submit a report for each subsequent
calendar quarter, no later than 30 days
after the end of the quarter.

(2) In each quarterly report you must
include the following information, as
applicable:

(i) Each rolling average CO, mass
emissions rate for which the last
(twelfth) operating month in a 12-
operating-month compliance period
falls within the calendar quarter. You
must calculate each average CO, mass
emissions rate for the compliance
period according to the procedures in
§60.5540. You must report the dates
(month and year) of the first and twelfth
operating months in each compliance
period for which you performed a CO»
mass emissions rate calculation. If there
are no compliance periods that end in
the quarter, you must include a
statement to that effect;

(ii) If one or more compliance periods
end in the quarter, you must identify
each operating month in the calendar
quarter where your EGU violated the
applicable CO; emission standard;

(iii) If one or more compliance
periods end in the quarter and there are
no violations for the affected EGU, you
must include a statement indicating this
in the report;

(iv) The percentage of valid operating
hours in each 12-operating-month
compliance period described in
paragraph (a)(1)(i) of this section (i.e.,
the total number of valid operating
hours (as defined in § 60.5540(a)(1)) in
that period divided by the total number
of operating hours in that period,
multiplied by 100 percent);

(v) Consistent with § 60.5520, the CO,
emissions standard (as identified in
Table 1 or 2 of this part) with which
your affected EGU must comply; and

(vi) Consistent with § 60.5520, an
indication whether or not the hourly
gross or net energy output (Pgrossmet)
values used in the compliance
determinations are based solely upon
gross electrical load.

(3) In the final quarterly report of each
calendar year, you must include the
following;:

(i) Consistent with § 60.5520, gross
energy output or net energy output sold
to an electric grid, as applicable to the
units of your emission standard, over
the four quarters of the calendar year;
and

(ii) The potential electric output of the
EGU.

(b) You must submit all electronic
reports required under paragraph (a) of
this section using the Emissions
Collection and Monitoring Plan System
(ECMPS) Client Tool provided by the
Clean Air Markets Division in the Office
of Atmospheric Programs of EPA.

(c)(1) For affected EGUs under this
subpart that are also subject to the Acid
Rain Program, you must meet all
applicable reporting requirements and
submit reports as required under
subpart G of part 75 of this chapter.

(2) For affected EGUs under this
subpart that are not in the Acid Rain
Program, you must also meet the
reporting requirements and submit
reports as required under subpart G of
part 75 of this chapter, to the extent that
those requirements and reports provide
applicable data for the compliance
demonstrations required under this
subpart.

(3)(i) For all newly-constructed
affected EGUs under this subpart that
are also subject to the Acid Rain
Program, you must begin submitting the
quarterly electronic emissions reports
described in paragraph (c)(1) of this
section in accordance with § 75.64(a) of
this chapter, i.e., beginning with data
recorded on and after the earlier of:

(A) The date of provisional
certification, as defined in § 75.20(a)(3)
of this chapter; or

(B) 180 days after the date on which
the EGU commences commercial
operation (as defined in § 72.2 of this
chapter).

(ii) For newly-constructed affected
EGUs under this subpart that are not
subject to the Acid Rain Program, you
must begin submitting the quarterly
electronic reports described in
paragraph (c)(2) of this section,
beginning with data recorded on and
after:

(A) The date on which reporting is
required to begin under § 75.64(a) of this
chapter, if that date occurs on or after
October 23, 2015; or
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(B) October 23, 2015, if the date on
which reporting would ordinarily be
required to begin under § 75.64(a) of this
chapter has passed prior to October 23,
2015.

(iii) For reconstructed or modified
units, reporting of emissions data shall
begin at the date on which the EGU
becomes an affected unit under this
subpart, provided that the ECMPS
Client Tool is able to receive and
process net energy output data on that
date. Otherwise, emissions data
reporting shall be on a gross energy
output basis until the date that the
Client Tool is first able to receive and
process net energy output data.

(4) If any required monitoring system
has not been provisionally certified by
the applicable date on which emissions
data reporting is required to begin under
paragraph (c)(3) of this section, the
maximum (or in some cases, minimum)
potential value for the parameter
measured by the monitoring system
shall be reported until the required
certification testing is successfully
completed, in accordance with § 75.4(j)
of this chapter, § 75.37(b) of this
chapter, or section 2.4 of appendix D to
part 75 of this chapter (as applicable).
Operating hours in which CO, mass
emission rates are calculated using
maximum potential values are not
“valid operating hours” (as defined in
§60.5540(a)(1)), and shall not be used in
the compliance determinations under
§60.5540.

(d) For affected EGUs subject to the
Acid Rain Program, the reports required
under paragraphs (a) and (c)(1) of this
section shall be submitted by:

(1) The person appointed as the
Designated Representative (DR) under
§ 72.20 of this chapter; or

(2) The person appointed as the
Alternate Designated Representative
(ADR) under § 72.22 of this chapter; or

(3) A person (or persons) authorized
by the DR or ADR under § 72.26 of this
chapter to make the required
submissions.

(e) For affected EGUs that are not
subject to the Acid Rain Program, the
owner or operator shall appoint a DR
and (optionally) an ADR to submit the
reports required under paragraphs (a)
and (c)(2) of this section. The DR and
ADR must register with the Clean Air
Markets Division (CAMD) Business
System. The DR may delegate the
authority to make the required
submissions to one or more persons.

(f) If your affected EGU captures CO,
to meet the applicable emission limit,
you must report in accordance with the
requirements of 40 CFR part 98, subpart
PP and either:
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(1) Report in accordance with the
requirements of 40 CFR part 98, subpart
RR, if injection occurs on-site, or

(2) Transfer the captured CO, to an
EGU or facility that reports in
accordance with the requirements of 40
CFR part 98, subpart RR, if injection
occurs off-site.

(3) Transfer the captured CO, to a
facility that has received an innovative
technology waiver from EPA pursuant
to paragraph (g) of this section.

é ) Any person may request the
Administrator to issue a waiver of the
requirement that captured CO> from an
affected EGU be transferred to a facility
reporting under 40 CFR part 98, subpart
RR. To receive a waiver, the applicant
must demonstrate to the Administrator
that its technology will store captured
CO; as effectively as geologic
sequestration, and that the proposed
technology will not cause or contribute
to an unreasonable risk to public health,
welfare, or safety. In making this
determination, the Administrator shall
consider (among other factors) operating
history of the technology, whether the
technology will increase emissions or
other releases of any pollutant other
than CO,, and permanence of the CO,
storage. The Administrator may test the
system itself, or require the applicant to
perform any tests considered by the
Administrator to be necessary to show
the technology’s effectiveness, safety,
and ability to store captured CO,
without release. The Administrator may
grant conditional approval of a
technology, with the approval
conditioned on monitoring and
reporting of operations. The
Administrator may also withdraw
approval of the waiver on evidence of
releases of CO; or other pollutants. The
Administrator will provide notice to the
public of any application under this
provision and provide public notice of
any proposed action on a petition before
the Administrator takes final action.

§60.5560 What records must | maintain?

(a) You must maintain records of the
information you used to demonstrate
compliance with this subpart as
specified in § 60.7(b) and (f).

(b)(1) For affected EGUs subject to the
Acid Rain Program, you must follow the
applicable recordkeeping requirements
and maintain records as required under
subpart F of part 75 of this chapter.

(2) For affected EGUs that are not
subject to the Acid Rain Program, you
must also follow the recordkeeping
requirements and maintain records as
required under subpart F of part 75 of
this chapter, to the extent that those
records provide applicable data for the
compliance determinations required

under this subpart. Regardless of the
prior sentence, at a minimum, the
following records must be kept, as
applicable to the types of continuous
monitoring systems used to demonstrate
compliance under this subpart:

(i) Monitoring plan records under
§75.53(g) and (h) of this chapter;

(ii) Operating parameter records
under § 75.57(b)(1) through (4) of this
chapter;

(iii) The records under § 75.57(c)(2) of
this chapter, for stack gas volumetric
flow rate;

(iv) The records under § 75.57(c)(3) of
this chapter for continuous moisture
monitoring systems;

(v) The records under § 75.57(e)(1) of
this chapter, except for paragraph
(e)(1)(x), for CO, concentration
monitoring systems or O, monitors used
to calculate CO; concentration;

(vi) The records under § 75.58(c)(1) of
this chapter, specifically paragraphs
(c)(1)(), (ii), and (viii) through (xiv), for
oil flow meters;

(vii) The records under § 75.58(c)(4) of
this chapter, specifically paragraphs
(c)(4)(d), (ii), (iv), (v), and (vii) through
(xi), for gas flow meters;

(viii) The quality-assurance records
under § 75.59(a) of this chapter,
specifically paragraphs (a)(1) through
(12) and (15), for CEMS;

(ix) The quality-assurance records
under § 75.59(a) of this chapter,
specifically paragraphs (b)(1) through
(4), for fuel flow meters; and

(x) Records of data acquisition and
handling system (DAHS) verification
under § 75.59(e) of this chapter.

(c) You must keep records of the
calculations you performed to
determine the hourly and total CO,
mass emissions (tons) for:

(1) Each operating month (for all
affected EGUs); and

(2) Each compliance period,
including, each 12-operating-month
compliance period.

(d) Consistent with § 60.5520, you
must keep records of the applicable data
recorded and calculations performed
that you used to determine your affected
EGU’s gross or net energy output for
each operating month.

(e) You must keep records of the
calculations you performed to
determine the percentage of valid CO,
mass emission rates in each compliance
period.

(f) You must keep records of the
calculations you performed to assess
compliance with each applicable CO,
mass emissions standard in Table 1 or
2 of this subpart.

(g) You must keep records of the
calculations you performed to
determine any site-specific carbon-
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based F-factors you used in the
emissions calculations (if applicable).

§60.5565 In what form and how long must
| keep my records?

(a) Your records must be in a form
suitable and readily available for
expeditious review.

(b) You must maintain each record for
3 years after the date of conclusion of
each compliance period.

(c) You must maintain each record on
site for at least 2 years after the date of
each occurrence, measurement,
maintenance, corrective action, report,
or record, according to § 60.7. Records
that are accessible from a central
location by a computer or other means
that instantly provide access at the site
meet this requirement. You may
maintain the records off site for the
remaining year(s) as required by this
subpart.

Other Requirements and Information

§60.5570 What parts of the general
provisions apply to my affected EGU?

Notwithstanding any other provision
of this chapter, certain parts of the
general provisions in §§ 60.1 through
60.19, listed in Table 3 to this subpart,
do not apply to your affected EGU.

§60.5575 Who implements and enforces
this subpart?

(a) This subpart can be implemented
and enforced by the EPA, or a delegated
authority such as your state, local, or
tribal agency. If the Administrator has
delegated authority to your state, local,
or tribal agency, then that agency (as
well as the EPA) has the authority to
implement and enforce this subpart.
You should contact your EPA Regional
Office to find out if this subpart is
delegated to your state, local, or tribal
agency.

(b) In delegating implementation and
enforcement authority of this subpart to
a state, local, or tribal agency, the
Administrator retains the authorities
listed in paragraphs (b)(1) through (5) of
this section and does not transfer them
to the state, local, or tribal agency. In
addition, the EPA retains oversight of
this subpart and can take enforcement
actions, as appropriate.

(1) Approval of alternatives to the
emission standards.

(2) Approval of major alternatives to
test methods.

(3) Approval of major alternatives to
monitoring.

(4) Approval of major alternatives to
recordkeeping and reporting.

(5) Performance test and data
reduction waivers under § 60.8(b).
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§60.5580 What definitions apply to this
subpart?

As used in this subpart, all terms not
defined herein will have the meaning
given them in the Clean Air Act and in
subpart A (general provisions of this
part).

Annual capacity factor means the
ratio between the actual heat input to an
EGU during a calendar year and the
potential heat input to the EGU had it
been operated for 8,760 hours during a
calendar year at the base load rating.

Base load rating means the maximum
amount of heat input (fuel) that an EGU
can combust on a steady state basis, as
determined by the physical design and
characteristics of the EGU at ISO
conditions. For a stationary combustion
turbine, base load rating includes the
heat input from duct burners.

Coal means all solid fuels classified as
anthracite, bituminous, subbituminous,
or lignite by ASTM International in
ASTM D388-99 (Reapproved 2004) ¢!
(incorporated by reference, see §60.17),
coal refuse, and petroleum coke.
Synthetic fuels derived from coal for the
purpose of creating useful heat,
including, but not limited to, solvent-
refined coal, gasified coal (not meeting
the definition of natural gas), coal-oil
mixtures, and coal-water mixtures are
included in this definition for the
purposes of this subpart.

Combined cycle unit means an
electric generating unit that uses a
stationary combustion turbine from
which the heat from the turbine exhaust
gases is recovered by a heat recovery
steam generating unit (HRSG) to
generate additional electricity.

Combined heat and power unit or
CHP unit, (also known as
““cogeneration”) means an electric
generating unit that that use a steam
generating unit or stationary combustion
turbine to simultaneously produce both
electric (or mechanical) and useful
thermal output from the same primary
energy source.

Design efficiency means the rated
overall net efficiency (e.g., electric plus
useful thermal output) on a lower
heating value basis at the base load
rating, at ISO conditions, and at the
maximum useful thermal output (e.g.,
CHP unit with condensing steam
turbines would determine the design
efficiency at the maximum level of
extraction and/or bypass). Design
efficiency shall be determined using one
of the following methods: ASME PTC 22
Gas Turbines (incorporated by
reference, see §60.17), ASME PTC 46
Overall Plant Performance (incorporated
by reference, see §60.17) or ISO 2314
Gas turbines—acceptance tests
(incorporated by reference, see § 60.17).

Distillate oil means fuel oils that
comply with the specifications for fuel
oil numbers 1 and 2, as defined by
ASTM International in ASTM D396—98
(incorporated by reference, see § 60.17);
diesel fuel oil numbers 1 and 2, as
defined by ASTM International in
ASTM D975-08a (incorporated by
reference, see §60.17); kerosene, as
defined by ASTM International in
ASTM D3699 (incorporated by
reference, see §60.17); biodiesel as
defined by ASTM International in
ASTM D6751 (incorporated by
reference, see §60.17); or biodiesel
blends as defined by ASTM
International in ASTM D7467
(incorporated by reference, see § 60.17).

Electric Generating units or EGU
means any steam generating unit, IGCC
unit, or stationary combustion turbine
that is subject to this rule (i.e., meets the
applicability criteria)

Fossil fuel means natural gas,
petroleum, coal, and any form of solid,
liquid, or gaseous fuel derived from
such material for the purpose of creating
useful heat.

Gaseous fuel means any fuel that is
present as a gas at ISO conditions and
includes, but is not limited to, natural
gas, refinery fuel gas, process gas, coke-
oven gas, synthetic gas, and gasified
coal.

Gross energy output means:

(1) For stationary combustion turbines
and IGCC, the gross electric or direct
mechanical output from both the EGU
(including, but not limited to, output
from steam turbine(s), combustion
turbine(s), and gas expander(s)) plus 100
percent of the useful thermal output.

(2) For steam generating units, the
gross electric or mechanical output from
the affected EGU(s) (including, but not
limited to, output from steam turbine(s),
combustion turbine(s), and gas
expander(s)) minus any electricity used
to power the feedwater pumps plus 100
percent of the useful thermal output;

(3) For combined heat and power
facilities where at least 20.0 percent of
the total gross energy output consists of
electric or direct mechanical output and
20.0 percent of the total gross energy
output consists of useful thermal output
on a 12-operating-month rolling average
basis, the gross electric or mechanical
output from the affected EGU
(including, but not limited to, output
from steam turbine(s), combustion
turbine(s), and gas expander(s)) minus
any electricity used to power the
feedwater pumps (the electric auxiliary
load of boiler feedwater pumps is not
applicable to IGCC facilities), that
difference divided by 0.95, plus 100
percent of the useful thermal output.
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Heat recovery steam generating unit
(HRSG) means an EGU in which hot
exhaust gases from the combustion
turbine engine are routed in order to
extract heat from the gases and generate
useful output. Heat recovery steam
generating units can be used with or
without duct burners.

Integrated gasification combined
cycle facility or IGCC means a combined
cycle facility that is designed to burn
fuels containing 50 percent (by heat
input) or more solid-derived fuel not
meeting the definition of natural gas,
plus any integrated equipment that
provides electricity or useful thermal
output to the affected EGU or auxiliary
equipment. The Administrator may
waive the 50 percent solid-derived fuel
requirement during periods of the
gasification system construction, startup
and commissioning, shutdown, or
repair. No solid fuel is directly burned
in the EGU during operation.

ISO conditions means 288 Kelvin
(15°C), 60 percent relative humidity and
101.3 kilopascals pressure.

Liquid fuel means any fuel that is
present as a liquid at ISO conditions
and includes, but is not limited to,
distillate oil and residual oil.

Mechanical output means the useful
mechanical energy that is not used to
operate the affected EGU(s), generate
electricity and/or thermal energy, or to
enhance the performance of the affected
EGU. Mechanical energy measured in
horsepower hour should be converted
into MWh by multiplying it by 745.7
then dividing by 1,000,000.

Natural gas means a fluid mixture of
hydrocarbons (e.g., methane, ethane, or
propane), composed of at least 70
percent methane by volume or that has
a gross calorific value between 35 and
41 megajoules (M]) per dry standard
cubic meter (950 and 1,100 Btu per dry
standard cubic foot), that maintains a
gaseous state under ISO conditions.
Finally, natural gas does not include the
following gaseous fuels: Landfill gas,
digester gas, refinery gas, sour gas, blast
furnace gas, coal-derived gas, producer
gas, coke oven gas, or any gaseous fuel
produced in a process which might
result in highly variable CO, content or
heating value.

Net-electric sales means:

(1) The gross electric sales to the
utility power distribution system minus
purchased power; or

(2) For combined heat and power
facilities where at least 20.0 percent of
the total gross energy output consists of
electric or direct mechanical output and
at least 20.0 percent of the total gross
energy output consists of useful thermal
output on an annual basis, the gross
electric sales to the utility power
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distribution system minus purchased
power of the thermal host facility or
facilities.

(3) Electricity supplied to other
facilities that produce electricity to
offset auxiliary loads are included when
calculating net-electric sales.

(4) Electric sales that that result from
a system emergency are not included
when calculating net-electric sales.

Net-electric output means the amount
of gross generation the generator(s)
produces (including, but not limited to,
output from steam turbine(s),
combustion turbine(s), and gas
expander(s)), as measured at the
generator terminals, less the electricity
used to operate the plant (i.e., auxiliary
loads); such uses include fuel handling
equipment, pumps, fans, pollution
control equipment, other electricity
needs, and transformer losses as
measured at the transmission side of the
step up transformer (e.g., the point of
sale).

Net energy output means:

(1) The net electric or mechanical
output from the affected EGU plus 100
percent of the useful thermal output; or

(2) For combined heat and power
facilities where at least 20.0 percent of
the total gross or net energy output
consists of electric or direct mechanical
output and at least 20.0 percent of the
total gross or net energy output consists
of useful thermal output on a 12-
operating-month rolling average basis,
the net electric or mechanical output
from the affected EGU divided by 0.95,
plus 100 percent of the useful thermal
output.

Operating month means a calendar
month during which any fuel is
combusted in the affected EGU at any
time.

Petroleum means crude oil or a fuel
derived from crude oil, including, but
not limited to, distillate and residual oil.

Potential electric output means 33
percent or the base load rating design
efficiency at the maximum electric
production rate (e.g., CHP units with
condensing steam turbines will operate
at maximum electric production),
whichever is greater, multiplied by the
base load rating (expressed in MMBtu/
h) of the EGU, multiplied by 106 Btu/
MMBtu, divided by 3,413 Btu/KWh,
divided by 1,000 kWh/MWh, and
multiplied by 8,760 h/yr (e.g., a 35
percent efficient affected EGU with a
100 MW (341 MMBtu/h) fossil fuel heat
input capacity would have a 306,000
MWh 12-month potential electric output
capacity).

Standard ambient temperature and
pressure (SATP) conditions means
298.15 Kelvin (25 °C, 77 °F) and 100.0
kilopascals (14.504 psi, 0.987 atm)
pressure. The enthalpy of water at SATP
conditions is 50 Btu/lb.

Solid fuel means any fuel that has a
definite shape and volume, has no
tendency to flow or disperse under
moderate stress, and is not liquid or
gaseous at ISO conditions. This
includes, but is not limited to, coal,
biomass, and pulverized solid fuels.

Stationary combustion turbine means
all equipment including, but not limited
to, the turbine engine, the fuel, air,
lubrication and exhaust gas systems,
control systems (except emissions
control equipment), heat recovery
system, fuel compressor, heater, and/or
pump, post-combustion emission
control technology, and any ancillary
components and sub-components
comprising any simple cycle stationary
combustion turbine, any combined
cycle combustion turbine, and any
combined heat and power combustion
turbine based system plus any
integrated equipment that provides
electricity or useful thermal output to
the combustion turbine engine, heat
recovery system or auxiliary equipment.
Stationary means that the combustion
turbine is not self-propelled or intended
to be propelled while performing its
function. It may, however, be mounted
on a vehicle for portability. A stationary
combustion turbine that burns any solid
fuel directly is considered a steam
generating unit.

Steam generating unit means any
furnace, boiler, or other device used for
combusting fuel and producing steam
(nuclear steam generators are not
included) plus any integrated
equipment that provides electricity or
useful thermal output to the affected
EGU(s) or auxiliary equipment.

System emergency means any
abnormal system condition that the
Regional Transmission Organizations
(RTO), Independent System Operators
(ISO) or control area Administrator
determines requires immediate
automatic or manual action to prevent
or limit loss of transmission facilities or
generators that could adversely affect
the reliability of the power system and
therefore call for maximum generation
resources to operate in the affected area,
or for the specific affected EGU to
operate to avert loss of load.

Useful thermal output means the

any heating application (e.g., steam
delivered to an industrial process for a
heating application, including thermal
cooling applications) that is not used for
electric generation, mechanical output
at the affected EGU, to directly enhance
the performance of the affected EGU
(e.g., economizer output is not useful
thermal output, but thermal energy used
to reduce fuel moisture is considered
useful thermal output), or to supply
energy to a pollution control device at
the affected EGU. Useful thermal output
for affected EGU(s) with no condensate
return (or other thermal energy input to
the affected EGU(s)) or where measuring
the energy in the condensate (or other
thermal energy input to the affected
EGU(s)) would not meaningfully impact
the emission rate calculation is
measured against the energy in the
thermal output at SATP conditions.
Affected EGU(s) with meaningful energy
in the condensate return (or other
thermal energy input to the affected
EGU) must measure the energy in the
condensate and subtract that energy
relative to SATP conditions from the
measured thermal output.

Valid data means quality-assured data
generated by continuous monitoring
systems that are installed, operated, and
maintained according to part 75 of this
chapter. For CEMS, the initial
certification requirements in § 75.20 of
this chapter and appendix A to part 75
of this chapter must be met before
quality-assured data are reported under
this subpart; for on-going quality
assurance, the daily, quarterly, and
semiannual/annual test requirements in
sections 2.1, 2.2, and 2.3 of appendix B
to part 75 of this chapter must be met
and the data validation criteria in
sections 2.1.5, 2.2.3, and 2.3.2 of
appendix B to part 75 of this chapter
apply. For fuel flow meters, the initial
certification requirements in section
2.1.5 of appendix D to part 75 of this
chapter must be met before quality-
assured data are reported under this
subpart (except for qualifying
commercial billing meters under section
2.1.4.2 of appendix D to part 75), and for
on-going quality assurance, the
provisions in section 2.1.6 of appendix
D to part 75 apply (except for qualifying
commercial billing meters).

Violation means a specified averaging
period over which the CO, emissions
rate is higher than the applicable
emissions standard located in Table 1 or

thermal energy made available for use in 2 of this subpart.
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TABLE 1 OF SUBPART TTTT OF PART 60—CO, EMISSION STANDARDS FOR AFFECTED STEAM GENERATING UNITS AND
INTEGRATED GASIFICATION COMBINED CYCLE FACILITIES THAT COMMENCED CONSTRUCTION AFTER JANUARY 8,
2014 AND RECONSTRUCTION OR MODIFICATION AFTER JUNE 18, 2014

[Note: Numerical values of 1,000 or greater have a minimum of 3 significant figures and numerical values of less than 1,000 have a minimum of
2 significant figures]

Affected EGU

CO_ Emission standard

Newly constructed steam generating unit or integrated gasification
combined cycle (IGCC).

Reconstructed steam generating unit or IGCC that has base load rating
of 2,100 GJ/h (2,000 MMBtu/h) or less.

Reconstructed steam generating unit or IGCC that has a base load rat-
ing greater than 2,100 GJ/h (2,000 MMBtu/h).

Modified steam generating unit or IGCC

640 kg CO./MWh of gross energy output (1,400 Ib CO,/MWh).
910 kg of CO, per MWh of gross energy output (2,000 Ib CO,/MWh).
820 kg of CO, per MWh of gross energy output (1,800 Ib CO,/MWh).

A unit-specific emission limit determined by the unit’s best historical an-
nual CO, emission rate (from 2002 to the date of the modification);
the emission limit will be no lower than:

1. 1,800 Ib CO./MWh-gross for units with a base load rating great-
er than 2,000 MMBtu/h; or

2. 2,000 Ib CO,/MWh-gross for units with a base load rating of
2,000 MMBtu/h or less.

TABLE 2 OF SUBPART TTTT OF PART 60—CO, EMISSION STANDARDS FOR AFFECTED STATIONARY COMBUSTION TUR-
BINES THAT COMMENCED CONSTRUCTION AFTER JANUARY 8, 2014 AND RECONSTRUCTION AFTER JUNE 18, 2014
(NET ENERGY OUTPUT-BASED STANDARDS APPLICABLE AS APPROVED BY THE ADMINISTRATOR)

[Note: Numerical values of 1,000 or greater have a minimum of 3 significant figures and numerical values of less than 1,000 have a minimum of
2 significant figures]

Affected EGU

CO, Emission standard

Newly constructed or reconstructed stationary combustion turbine that
supplies more than its design efficiency or 50 percent, whichever is
less, times its potential electric output as net-electric sales on both a
12-operating month and a 3-year rolling average basis and combusts
more than 90% natural gas on a heat input basis on a 12-operating-
month rolling average basis.

Newly constructed or reconstructed stationary combustion turbine that
supplies its design efficiency or 50 percent, whichever is less, times
its potential electric output or less as net-electric sales on either a
12-operating month or a 3-year rolling average basis and combusts
more than 90% natural gas on a heat input basis on a 12-operating-
month rolling average basis.

Newly constructed and reconstructed stationary combustion turbine that
combusts 90% or less natural gas on a heat input basis on a 12-op-
erating-month rolling average basis.

450 kg of CO, per MWh of gross energy output (1,000 Ib CO,/MWh);
or

470 kilograms (kg) of CO, per megawatt-hour (MWh) of net energy
output (1,030 Ib/MWh).

50 kg CO, per gigajoule (GJ) of heat input (120 Ib CO,/MMBtu).

50 kg CO,/GJ of heat input (120 Ib/MMBtu) to 69 kg CO./GJ of heat
input (160 Ib/MMBtu) as determined by the procedures in §60.5525.

TABLE 3 TO SUBPART TTTT OF PART 60—APPLICABILITY OF SUBPART A OF PART 60 (GENERAL PROVISIONS) TO
SUBPART TTTT

General ;
provisions Subject of citation Appl|e§r_}<_)|__ls_ubpart Explanation
citation

ApPlicability .......cccooiriei e Yes.

Definitions .......cccceeeveinines Yes i, Additional terms defined in § 60.5580.

Units and Abbreviations ... Yes.

AdArESS ... YeS .o Does not apply to information reported electronically
through ECMPS. Duplicate submittals are not re-
quired.

§60.5 ............ Determination of construction or modification ........... Yes.

§60.6 ............ Review of plans ........cccccevvieeiiii e Yes.

§60.7 ..coceeenn Notification and Recordkeeping .........ccccecveenerriueeninnn. YES viiiiiieeieee Only the requirements to submit the notifications in
§60.7(a)(1) and (3) and to keep records of mal-
functions in §60.7(b), if applicable.

Performance tests ..........ccooeiiiiiiiiiii No.

Availability of Information . Yes.

State authority ..o, Yes.

Compliance with standards and maintenance re- | No.

quirements.
CircumVENtioN .......oociiieinee e Yes.
Monitoring requirements ...........cccccoiiiiiiiiiiinie, NO i All monitoring is done according to part 75.
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TABLE 3 TO SUBPART TTTT OF PART 60—APPLICABILITY OF SUBPART A OF PART 60 (GENERAL PROVISIONS) TO

SUBPART TTTT—Continued

General ;
provisions Subject of citation Applle%_troTiubpart Explanation
citation
§60.14 .......... MOdIfication .........ccoeieeiiiiee e Yes (steam gener-
ating units and
IGCC facilities).
No (stationary
combustion tur-
bines.
§60.15 .......... Reconstruction .........ccceeeviee i Yes.
§60.16 .......... Priority list .....cocveiiiiiiie, No.
§60.17 .......... Incorporations by reference Yes.
§60.18 .......... General control device requirements ............ccccceeeee. No.
§60.19 .......... General notification and reporting requirements ....... YES viiiiiieeieee Does not apply to notifications under §75.61 or to
information reported through ECMPS.

PART 70—STATE OPERATING PERMIT
PROGRAMS

m 4. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

m 5.In §70.2, the definition of
“Regulated pollutant (for presumptive
fee calculation)” is amended by:
m a. Revising the introductory text;
m b. Removing “or” from the end of
paragraph (2);
m c. Removing the period at the end of
paragraph (3) and adding ““; or” in its
place; and
m d. Adding paragraph (4).

The revision and additions read as
follows:

§70.2 Definitions.

* * * * *

Regulated pollutant (for presumptive
fee calculation), which is used only for
purposes of § 70.9(b)(2), means any
regulated air pollutant except the

following:

(4) Greenhouse gases.
* * * * *

m 6. Section 70.9 is amended by revising
paragraph (b)(2)(i), and adding
paragraph (b)(2)(v) to read as follows:

§70.9 Fee determination and certification.
* * * * *

(b) * % %

(2)(i) The Administrator will presume
that the fee schedule meets the
requirements of paragraph (b)(1) of this
section if it would result in the
collection and retention of an amount
not less than $25 per year [as adjusted
pursuant to the criteria set forth in
paragraph (b)(2)(iv) of this section]
times the total tons of the actual
emissions of each regulated pollutant
(for presumptive fee calculation)
emitted from part 70 sources and any

GHG cost adjustment required under
paragraph (b)(2)(v) of this section.

* * * *

(v) GHG cost adjustment. The amount
calculated in paragraph (b)(2)(i) of this
section shall be increased by the GHG
cost adjustment determined as follows:
For each activity identified in the
following table, multiply the number of
activities performed by the permitting
authority by the burden hours per
activity, and then calculate a total
number of burden hours for all
activities. Next, multiply the burden
hours by the average cost of staff time,
including wages, employee benefits and
overhead.

Burden
hours
per
activity

Activity

GHG completeness determina-
tion (for initial permit or up-
dated application) ...........cc....... 43

GHG evaluation for a permit
modification or related permit
action .....ccviiieiie e, 7

GHG evaluation at permit re-
NEWal ....oocoveiiiriieieeeeee e 10

* * * * *

PART 71—FEDERAL OPERATING
PERMIT PROGRAMS

m 7. The authority citation for part 71
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

m 8.In §71.2, the definition of
“Regulated pollutant (for fee
calculation)” is amended by:

m a. Removing “or” from the end of
paragraph (2);

m b. Removing the period at the end of
paragraph (3) and adding ““; or” in its
place; and

m b. Adding paragraph (4).

ADD-41

The revisions and additions read as
follows:

§71.2 Definitions.

* * * * *

Regulated pollutant (for fee
calculation), which is used only for
purposes of § 71.9(c), means any
“regulated air pollutant” except the
following:

* * * * *

(4) Greenhouse gases.
* * * * *

m 9. Section 71.9 is amended by:
m a. Revising paragraphs (c)(1), (c)(2)(i),
(c)(3), and (c)(4); and
m b. Adding paragraph (c)(8).

The revisions and addition read as
follows:

§71.9 Permit fees.

* * * * *

(C) * % %

(1) For part 71 programs that are
administered by EPA, each part 71
source shall pay an annual fee which is
the sum of:

(i) $32 per ton (as adjusted pursuant
to the criteria set forth in paragraph
(n)(1) of this section) times the total tons
of the actual emissions of each regulated
pollutant (for fee calculation) emitted
from the source, including fugitive
emissions; and

(ii) Any GHG fee adjustment required
under paragraph (c)(8) of this section.

(2) * *x %

(i) Where the EPA has not suspended
its part 71 fee collection pursuant to
paragraph (c)(2)(ii) of this section, the
annual fee for each part 71 source shall
be the sum of:

(A) $24 per ton (as adjusted pursuant
to the criteria set forth in paragraph
(n)(1) of this section) times the total tons
of the actual emissions of each regulated
pollutant (for fee calculation) emitted
from the source, including fugitive
emissions; and
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(B) Any GHG fee adjustment required
under paragraph (c)(8) of this section.

(3) For part 71 programs that are
administered by EPA with contractor
assistance, the per ton fee shall vary
depending on the extent of contractor
involvement and the cost to EPA of
contractor assistance. The EPA shall
establish a per ton fee that is based on
the contractor costs for the specific part
71 program that is being administered,
using the following formula:

Cost per ton = (E x 32) + [(1 — E) x $C]

Where E represents EPA’s proportion
of total effort (expressed as a percentage
of total effort) needed to administer the
part 71 program, 1 — E represents the
contractor’s effort, and C represents the
contractor assistance cost on a per ton
basis. C shall be computed by using the
following formula:

C=[B+ T+ N] divided by 12,300,000

Where B represents the base cost
(contractor costs), where T represents
travel costs, and where N represents
nonpersonnel data management and
tracking costs. In addition, each part 71
source shall pay a GHG fee adjustment
for each activity as required under
paragraph (c)(8) of this section.

(4) For programs that are delegated in
part, the fee shall be computed using the
following formula:

Cost per ton = (E x 32) + (Dx 24) + [(1
— E — D) x$C]

Where E and D represent,

respectively, the EPA and delegate

agency proportions of total effort
(expressed as a percentage of total effort)
needed to administer the part 71
program, 1 — E — Drepresents the
contractor’s effort, and C represents the
contractor assistance cost on a per ton
basis. C shall be computed using the
formula for contractor assistance cost
found in paragraph (c)(3) of this section
and shall be zero if contractor assistance
is not utilized. In addition, each part 71
source shall pay a GHG fee adjustment
for each activity as required under
paragraph (c)(8) of this section.

* * * * *

(8) GHG fee adjustment. The annual
fee shall be increased by a GHG fee
adjustment for any source that has
initiated an activity listed in the
following table since the fee was last
paid. The GHG fee adjustment shall be
equal to the set fee provided in the table
for each activity that has been initiated
since the fee was last paid:

Activity Set fee

GHG completeness determina-
tion (for initial permit or up-
dated application) .......c...ccc.....

GHG evaluation for a permit
modification or related permit
ACtON e

GHG evaluation at permit re-
NEWAl ...ooviiiiiiiiee e

$2,236

364

520

ADD-42

PART 98—MANDATORY
GREENHOUSE GAS REPORTING

m 10. The authority citation for part 98
is revised to read as follows:

Authority: 42 U.S.C. 7401-7671q.

m 11. Section 98.426 is amended by
adding paragraph (h) to read as follows:

§98.426 Data reporting requirements.

* * * * *

(h) If you capture a CO, stream from
an electricity generating unit that is
subject to subpart D of this part and
transfer CO> to any facilities that are
subject to subpart RR of this part, you
must:

(1) Report the facility identification
number associated with the annual GHG
report for the subpart D facility;

(2) Report each facility identification
number associated with the annual GHG
reports for each subpart RR facility to
which CO: is transferred; and

(3) Report the annual quantity of CO,
in metric tons that is transferred to each
subpart RR facility.

m 12. Section 98.427 is amended by
adding paragraph (d) to read as follows:

§98.427 Records that must be retained.
* * * * *

(d) Facilities subject to § 98.426(h)
must retain records of CO, in metric
tons that is transferred to each subpart
RR facility.

[FR Doc. 2015-22837 Filed 10-22—15; 8:45 am]
BILLING CODE 6560-50-P
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