USCA Case #14-1146 Filed: 04/29/2015 Page 10of6

OFFICE OF THE ATTORNEY GENERAL

Eric T. SCHNEIDERMAN Di1vISION OF SOCIAL JUSTICE
ATTORNEY GENERAL ENvIRONMENTAL PROTECTION BUREAU

April 29, 2015

Mark J. Langer, Clerk

United States Court of Appeals for
the District of Columbia Circuit

333 Constitution Ave., N.W.

Washington, D.C. 20001

Re: In Re Murray Energy Corp., Nos. 14-1112, et al. &
West Virginia v. EPA, No. 14-1146

Dear Mr. Langer:

The States and organizations supporting respondent EPA in these
cases respectfully submit this response to West Virginia’s Rule 28(j) letter
dated April 24, 2015. Petitioners’ contention that the EPA Administrator’s
recent statements demonstrate the need for the unprecedented judicial action
of halting an ongoing rulemaking is erroneous.

As in their briefs, oral argument, and two previous Rule 28(j) letters,
petitioners provide no precedent for disregarding the governing statute,
which authorizes review of Clean Air Act rulemakings only after the
administrative process is completed. See 42 U.S.C. § 7607(b), (d); EPA Br. in
14-1112, at 17-26. After issuance of a final rule, petitioners may raise any
and all challenges to that rule, including any claims that EPA exceeded its
statutory authority or failed to properly consider comments. Such claims are
appropriately assessed in light of the complete administrative record, id. §
7607(d)(7)(A), as well as the “strong presumption of regularity” holding “that
when administrative officials purport to decide weighty issues within their
domain they have conscientiously considered the issues,” Hercules, Inc. v.
EPA, 598 F.2d 91, 123 (D.C. Cir. 1978). Until then, no lawful basis exists for
judicial intervention.
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Petitioners’ post-briefing submissions illustrate the serious disruption
their novel scheme of judicial review would portend. Rather than the bright-
line test of a rule’s promulgation triggering judicial review of all aspects of
the rulemaking, petitioners would have the Court engage in a guessing game
to divine the agency’s intended final action by reviewing assorted statements
from agency officials and even social media posts. See Letter at 2 (citing EPA
“Twitter” statements); cf. Hercules, 598 F.2d at 123 (even on review of final
rule, “it generally is not the function of the court to probe the mental
processes of an agency decisionmaker”). And given that it is commonplace for
rulemaking challengers--including states--to argue that an agency is
exceeding its statutory authority, see EPA v. EME Homer City Generation,
134 U.S. 1584, 1598-99 (2014), petitioners cannot provide any limiting
principle for the unprecedented form of judicial review they seek.

Respectfully submitted,

FOR THE STATE OF NEW YORK
ERIC T. SCHNEIDERMAN
ATTORNEY GENERAL

By: /s/ Morgan A. Costello?!
BARBARA D. UNDERWOOD
Solicitor General
STEVEN C. WU
Deputy Solicitor General
BETHANY A. DAVIS NOLL
Assistant Solicitor General
MICHAEL J. MYERS
MORGAN A. COSTELLO
BRIAN LUSIGNAN
Assistant Attorneys General
Environmental Protection Bureau
The Capitol
Albany, NY 12224
(518) 776-2392

1 Pursuant to ECF-3(B) of this Court’s Administrative Order Regarding
Electronic Case Filing (May 15, 2009), counsel hereby represents that the other
parties listed in the signature blocks have consented to the filing of this brief.
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FOR THE STATE OF
CALIFORNIA

KAMALA D. HARRIS
ATTORNEY GENERAL
DAVID A. ZONANA

Acting Supervising Deputy
Attorney General

M. ELAINE MECKENSTOCK
ELIZABETH B. RUMSEY
TIMOTHY E. SULLIVAN
JONATHAN WEINER
RAISSA LERNER

Deputy Attorneys General
1515 Clay Street

Oakland, CA 94612

(510) 622-2100

FOR THE STATE OF
CONNECTICUT

GEORGE JEPSEN
ATTORNEY GENERAL
KIMBERLY P. MASSICOTTE
SCOTT N. KOSCHWITZ
Assistant Attorneys General
Office of the Attorney General
P.O. Box 120, 55 Elm Street
Hartford, CT 06141-0120
(860) 808-5250

FOR THE STATE OF DELAWARE

MATTHEW P. DENN
ATTORNEY GENERAL
VALERIE M. EDGE

Deputy Attorney General
Delaware Department of Justice
102 West Water Street, 3d Floor
Dover, DE 19904

(302) 739-4636
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FOR THE STATE OF MAINE

JANET T. MILLS

ATTORNEY GENERAL

GERALD D. REID

Natural Resources Division Chief
6 State House Station

Augusta, ME 04333

(207) 626-8800

FOR THE COMMONWEALTH OF
MASSACHUSETTS

MAURA HEALEY

ATTORNEY GENERAL

MELISSA A. HOFFER

TURNER SMITH

Assistant Attorneys General
Environmental Protection Division
Office of the Attorney General

One Ashburton Place

Boston, MA 02108-1518

(617) 763-2322

FOR THE STATE OF NEW MEXICO

HECTOR BALDERAS
ATTORNEY GENERAL
TANNIS FOX

Assistant Attorney General
Office of the Attorney General
408 Galisteo Street

Villagra Building

Santa Fe, NM 87501

(505) 827-6000
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FOR THE STATE OF OREGON

ELLEN F. ROSENBLUM
ATTORNEY GENERAL
PAUL GARRAHAN
Attorney-in-Charge

Natural Resources Section
Oregon Department of Justice
1162 Court Street NE

Salem, OR 97301-4096

(503) 947-4593

FOR THE STATE OF RHODE
ISLAND

PETER KILMARTIN

ATTORNEY GENERAL

GREGORY S. SCHULTZ

Assistant Attorney General

Rhode Island Department of Attorney
General

150 South Main Street

Providence, RI 02903

(401) 274-4400

FOR THE STATE OF VERMONT

WILLIAM H. SORRELL
ATTORNEY GENERAL
THEA SCHWARTZ

Assistant Attorney General
Office of the Attorney General
109 State Street

Montpelier, VT 05609-1001
(802) 828-2359
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FOR THE STATE OF
WASHINGTON

ROBERT W. FERGUSON
ATTORNEY GENERAL
LESLIE R. SEFFERN

Assistant Attorney General
Office of the Attorney General
P.O. Box 40117

Olympia, WA 98504-0117
(360) 586-4613

FOR THE DISTRICT OF
COLUMBIA

KARL A. RACINE

ATTORNEY GENERAL

AMY MCDONNELL

General Counsel

District Department of Environment
Office of the Attorney General

441 4th Street, NW

Washington, DC 20001

(202) 727-3400

FOR THE CITY OF NEW YORK

ZACHARY W. CARTER
CORPORATION COUNSEL
CARRIE NOTEBOOM

Senior Counsel

New York City Law Department
100 Church Street

New York, NY 10007

(212) 356-2319
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FOR NATURAL RESOURCES

DEFENSE COUNCIL ANN BREWSTER WEEKS
Clean Air Task Force

BENJAMIN LONGSTRETH 18 Tremont St., Suite 530

DAVID DONIGER Boston, MA 02108

DAVID R. BAAKE (617) 624-0234

Natural Resources Defense Council
1152 15th Street NW, Suite 300
Washington, DC 20005

(202) 513-6256

FOR ENVIRONMENTAL DEFENSE
FUND

SEAN H. DONAHUE

Donahue & Goldberg, LLLP

1130 Connecticut Avenue, N.W.,
Suite 950

Washington, D.C. 20036

(202) 277-7085
sean@donahuegoldberg.com

FOR ENVIRONMENTAL DEFENSE
FUND

TOMAS CARBONELL

VICKIE PATTON

Environmental Defense Fund

1875 Connecticut Ave. NW Suite 600
Washington, D.C. 20009
202-572-3610

FOR SIERRA CLUB

JOANNE SPALDING
ANDRES RESTREPO
Sierra Club

85 Second Street

San Francisco, CA 94105
(415) 977-5725
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Response to West Virginia
et al.’s Federal Rule of Appellate Procedure Rule 28(j) Letter was filed on
April 29, 2015 using the Court’s CM/ECF system, and that, therefore, service
was accomplished upon counsel of record by the Court’s system.

/sl Morgan A. Costello
MORGAN A. COSTELLO




